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abstract

The Supreme Court has characterized the Federal Tort Claims Act
(FTCA) as “waiv[ing] the Government’s immunity from suit in sweeping
language.” But the Federal Employees Compensation Act (FECA) pro-
vides that compensation under that statute “with respect to the injury
or death of an employee is exclusive.” Moreover, FECA provides that
the determination of the Secretary of Labor with respect to FECA bene-
fits is “final and conclusive” and is “not subject to review . . . by a court by
mandamus or otherwise.”

What then is a federal court to do when presented with an FTCA suit
by a federal civilian employee that FECA may or may not cover? Is there
an approach by which the court can avoid casting off every FTCA suit
whenever the remotest possibility exists that the matter is within the
scope of FECA or steaming ahead heedless to the Secretary’s exclusive ju-
risdiction over FECA matters? This article offers suggestions for navigat-
ing between the shoals of FECA and the crest of the FTCA.

i. introduction

The Supreme Court has characterized the Federal Tort Claims Act
(FTCA) as “‘waiv[ing] the Government’s immunity from suit in sweeping
language.’”1 As a general rule, anyone may bring an FTCA claim against
the United States: aliens, executors of estates, infants represented by
guardians, corporations, and state and local governments.2 By its broad
and inclusive terms, the FTCA excludes no one.

By operation of another statute, however, federal civilian employees are
excluded from the benefits of the FTCA under certain circumstances.
A government employee who suffers an injury within the scope of the

1. Dolan v. U.S. Postal Serv., 546 U.S. 481, 491–92 (2006) (quoting United States v. Yel-
low Cab Co., 340 U.S. 543, 547 (1951)). On the FTCA, see infra Part II.A of this Article.
2. See generally 1 LESTER S. JAYSON & ROBERT C. LONGSTRETH, HANDLING FEDERAL TORT

CLAIMS § 5.01 (2014).
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Federal Employees Compensation Act (FECA),3 a workers compensation
program for federal employees, is exclusively limited to the remedy pro-
vided by that Act.4 Accordingly, for federal civilian employees, the FTCA
may not be used as an alternative remedy for a work-related injury that
falls within the scope of FECA.

Moreover, in contrast with the general presumption of judicial review
of agency decisions in modern law, FECA provides that the determination
of the Secretary of Labor with respect to FECA benefits is “final and con-
clusive” and is “not subject to review . . . by a court by mandamus or oth-
erwise.”5 Thus, in a departure from other areas of federal government lit-
igation, the federal courts are expressly disempowered from determining
that a particular injury is or is not within the scope of FECA or even a
deferential review of the Secretary of Labor’s FECA decision.

What then is a federal court to do when presented with an FTCA suit
by a federal civilian employee that FECA may or may not cover?6 How
much authority does a court have to go forward when there is some pos-
sibility of FECA coverage, which, if confirmed, would require dismissal of
the FTCA suit? How can the court make even a preliminary ruling on
whether the FTCA suit may be continued without intruding upon the
prerogatives of the Secretary? Is there a procedural approach by which
the court can avoid either casting off every FTCA suit whenever the re-
motest possibility exists that the matter is within the scope of FECA or
steaming ahead heedless to the Secretary’s exclusive jurisdiction to deter-
mine FECA matters? Is there a channel that both preserves the court’s
need to decide whether it can proceed and maintains deference to the
Secretary?

And how should a lawyer counsel a client who wishes to pursue a tort
claim against the United States but who as a federal civilian employee
might be covered by FECA? If a FECA application is filed and the Sec-
retary finds FECA coverage, any FTCA suit must be dismissed. If
FECA coverage is denied, an FTCA suit may go forward. But what if
one is uncertain at the outset about which course to chart? What might
happen if the lawyer and client determine to proceed with an FTCA
suit and allow the time limitation for filing a FECA benefit claim to
pass?7 Or what might happen if, after the time period for filing a
FECA claim has passed, a party files an FTCA suit and the district
court concludes that there is a plausible argument for FECA coverage
(even if the court thinks the stronger argument is against coverage)?

3. 5 U.S.C. §§ 8101–8193. On the FECA, see infra Part II.B.
4. 5 U.S.C. § 8116(c). See infra Part II.B.
5. 5 U.S.C. § 8128(b). See infra Part II.C.
6. See infra Parts II.D & III.
7. See infra Part IV.
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How should the court respond? Could the federal civilian employee end
up receiving neither remedy?

In addressing these questions, this Article offers suggestions to both
courts and lawyers for navigating between the shoals of FECA and the
crest of the FTCA.

ii. stating the problem: the intersection of
the federal employees compensation act and

the federal tort claims act

A. The Federal Tort Claims Act’s Sweeping Waiver of Sovereign
Immunity for Tort Claims Against the United States

The federal sovereign’s consent to suit must be expressed through un-
equivocal statutory text.8 For the federal government to be amenable to
any suit on a particular theory of liability and for a specific type of remedy,
an unambiguous waiver by statute must be shown—“a clear statement
from the United States waiving sovereign immunity.”9

The Federal Tort Claims Act (FTCA) simultaneously waives sovereign
immunity for tort claims against the United States and confers exclusive
jurisdiction over such claims to the U.S. district courts.10 Congress en-
acted the FTCA in 1946 as both a matter of equity to citizens and to re-
lieve itself of the burden of considering a multitude of private bills.11 By
“waiv[ing] the Government’s immunity from suit in sweeping lan-
guage,”12 the FTCA has been a leading example of “the progressive relax-
ation by legislative enactments of the rigor of the immunity rule.”13

By the broad language of the FTCA, the federal government “shall be
liable . . . in the same manner and to the same extent as a private individual
under like circumstances.”14 In other words, the United States is liable
under the FTCA on the same basis and to the same extent as recovery

8. United States v. Nordic Vill., Inc., 503 U.S. 30, 33–37 (1992); see also E. Transp.
Co. v. United States, 272 U.S. 675, 686 (1927) (saying that “[t]he sovereignty of the United
States raises a presumption against its suability, unless it is clearly shown”).

9. United States v. White Mt. Apache Tribe, 537 U.S. 465, 472 (2003); see generally
Gregory C. Sisk, The Continuing Drift of Federal Sovereign Immunity Jurisprudence, 50
WM. & MARY L. REV. 517, 562–66 (2008); Amy Coney Barrett, Substantive Canons and Faith-
ful Agency, 90 BOSTON U. L. REV. 109, 145–50 (2010); John Copeland Nagle, Waiving Sov-
ereign Immunity in an Age of Clear Statement Rules, 1995 WIS. L. REV. 771, 773–76, 796–98,
806.
10. 28 U.S.C. § 1346(b)(1).
11. See Federal Tort Claims Act of 1946, ch. 753, 60 Stat. 842; see also H.R. Rep. No. 79-

1675, at 25 (1945) (stating that the FTCA should be applied “with justice and equity . . . to
the claimants”).
12. Dolan v. U.S. Postal Service, 546 U.S. 481, 492 (2006).
13. Dalehite v. United States, 346 U.S. 15, 30 (1953).
14. 28 U.S.C. § 2674.
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would be allowed for a tort committed under like circumstances by a pri-
vate person in that state.15 The FTCA does not create any new causes of
action nor does it formulate federal rules of substantive tort law. Instead,
Congress determined “to build upon the legal relationships formulated
and characterized by the States” with respect to principles of tort law.16

While the FTCA does waive federal sovereign immunity for tort
claims broadly and generally, the United States remains the beneficiary
of several special rules and protections, notably restrictions on the stan-
dards of liability (such as the exclusion of strict liability);17 numerous de-
fined exceptions to liability that bar certain types of claims (such as claims
for assault, libel, misrepresentation, and interference with contract)18 or
preclude liability arising out of certain governmental activities (including
discretionary or policymaking functions,19 transmission of mail,20 and
military combat21); and restrictions on damages available (precluding pre-
judgment interest and punitive damages22).

Notably, however, nothing in the FTCA excludes federal civilian em-
ployees as a category from bringing suit against the United States for in-
juries suffered by the negligent or wrongful acts of other government
employees.

As a prerequisite to later institution of court action, a potential FTCA
plaintiff must present a written administrative claim to the appropriate
agency, that is, the agency out of whose actions the claim arose, within
two years of accrual of the claim.23 The plaintiff must file any lawsuit
under the FTCA within six months after notice of final denial of the ad-
ministrative claim by the agency.24 If the agency fails to dispose of the
claim within six months after it was filed, the claimant may, at his or
her option, treat that as a final denial and institute suit immediately.25

15. Olson v. United States, 546 U.S. 43, 44 (2006).
16. Richards v. United States, 369 U.S. 1, 7 (1962); see also John F. Manning, Textualism

and the Equity of the Statute, 101 COLUM. L. REV. 1, 114 (2001) (stating that federal tort stat-
utes should be interpreted “against the backdrop of common law rules of tort law”).
17. See Laird v. Nelms, 406 U.S. 797, 797–803 (1972) (construing 28 U.S.C. § 1346(b)(1),

making the government liable for the “negligent or wrongful act or omission” of any govern-
ment employee, as encompassing only fault-based causes of action, such as negligence or in-
tentional wrongdoing).
18. 28 U.S.C. § 2680(h).
19. 28 U.S.C. § 2680(a).
20. 28 U.S.C. § 2680(b).
21. 28 U.S.C. § 2680(j).
22. 28 U.S.C. § 2674.
23. 28 U.S.C. §§ 2401(b), 2675.
24. 28 U.S.C. § 2401(b).
25. 28 U.S.C. § 2675(b).
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B. Federal Employees Compensation Act as Exclusive Remedy for
Injuries on the Job

The Federal Employees Compensation Act (FECA)26 provides that “[t]he
United States shall pay compensation . . . for the disability or death of an
employee resulting from personal injury sustained while in the perfor-
mance of his duty,” unless the injury or death was caused by the employ-
ee’s “willful misconduct, intent, or intoxication.”27 A claim for FECA
benefits must be made to the Secretary of Labor28 (through the Office
of Workers’ Compensation Programs) within three years of the injury
or death, although an untimely claim may be allowed if the employee’s
immediate supervisor was placed “reasonably on notice of an on-the-job
injury or death.”29

Like workers compensation statutes in the various states, FECA pro-
vides a generally certain payment of benefits for injuries suffered by a fed-
eral employee in the course of employment without any showing of fault by
the employer, in exchange for withdrawal of the ability to bring a tort suit
against an employer for that injury.30 As the Supreme Court explained in
Lockheed Aircraft Corp. v. United States,31 the “FECA exclusive-liability
provision” embodies “the principal compromise—the ‘quid pro quo’—
commonly found in workers’ compensation legislation: employees are
guaranteed the right to receive immediate, fixed benefits, regardless of
fault and without need for legislation, but in return they lose the right to
sue the Government.”32

Although the Federal Tort Claims Act itself contains no restriction on
suits being brought by federal employees, Section 8116(c) of FECA33 pro-
vides that the liability of the United States under FECA “with respect to
the injury or death of an employee is exclusive.” When a physical injury
falls within the coverage of FECA, its remedies are exclusive and super-
sede the FTCA even though FECA may provide a smaller recovery
than the FTCA or fail to compensate for certain types of harm, such as
pain and suffering or emotional distress, that might be obtained in a
tort action.34

26. 5 U.S.C. §§ 8101–8193.
27. 5 U.S.C. § 8102(a).
28. 5 U.S.C. § 8121.
29. 5 U.S.C. § 8122(a).
30. 5 U.S.C. § 8116.
31. 460 U.S. 190 (1983).
32. Id. at 193–94.
33. 5 U.S.C. § 8116(c).
34. See Saltsman v. United States, 104 F.3d 787, 789–91 (6th Cir. 1997).
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C. The General Unreviewability of Labor Secretary’s Determinations
Under the Federal Employees Compensation Act

The Federal Employees Compensation Act provides that the determina-
tion of the Secretary of Labor with respect to benefits is “final and con-
clusive” and is “not subject to review . . . by a court by mandamus or oth-
erwise.”35 In Southwest Marine, Inc. v. Gizoni,36 the Supreme Court, when
contrasting FECA with a different type of compensation statute, ex-
plained that “FECA contains an ‘unambiguous and comprehensive’ pro-
vision barring any judicial review of the Secretary of Labor’s determina-
tion of FECA coverage. Consequently, the courts have no jurisdiction
over FTCA claims where the Secretary determines that FECA applies.”37

In this respect, FECA falls well outside the modern mainstream of ju-
dicial review of administrative and benefits decisions by the federal gov-
ernment.38 As a general rule, the Administrative Procedure Act grants
the power of judicial review over agency actions, directing the courts to
decide “all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an
agency action.”39 The court is authorized to grant various forms of spe-
cific relief, including (1) compelling agency action that is “unlawfully
withheld or unreasonably delayed”; and (2) setting aside agency action,
findings, or conclusions that are “arbitrary and capricious,” “an abuse of
discretion,” contrary to constitutional mandate, exceed statutory author-
ity, fail to observe procedural requirements, unsupported by “substantial
evidence,” or unwarranted by facts when the reviewing court may hold a
trial de novo.40 In 1976, Congress amended the Administrative Procedure
Act to expressly waive the sovereign immunity of the government, thereby
allowing suits seeking judicial review of an agency’s action to be brought
directly against the government itself rather than a federal officer.41

Moreover, for many decades, judicial review has been authorized to chal-
lenge administrative denials of disability benefits under the Social Security
Act,42 one of the largest classes of court claims against the federal govern-
ment and one of the most important.43

35. 5 U.S.C. § 8128(b).
36. 502 U.S. 81 (1991).
37. Id. at 90.
38. On the modern acceleration of statutory waivers of sovereign immunity, see generally

Sisk, supra note 9, at 538–43.
39. 5 U.S.C. § 706.
40. 5 U.S.C. § 706.
41. Pub. L. No. 94-574, 90 Stat. 2721 (1976) (codified at 5 U.S.C. § 702).
42. 42 U.S.C. § 405(g).
43. See Robert W. Pratt, From the Bench: Social Security Judging, LITIGATION, Spring 2010,

at 3 (saying that, given the significant impact on the most vulnerable in our society, “[o]ther
than the work of sentencing and the consideration of requests for immediate injunctive relief,
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In the past, military veterans who were denied benefits for service-
connected disabilities had also been barred by sovereign immunity from
obtaining court review.44 Indeed, the statutory language that barred judi-
cial review of benefits decisions by the Veterans Administration was
nearly identical to that which prevails yet today in FECA, stating that
“[t]he decisions of the [Veterans] Administrator on any question of law
or fact under any law administered by the Veterans’ Administration pro-
viding benefits for veterans and their dependents . . . shall be final and
conclusive and no other official or any court of the United States shall
have power or jurisdiction to review any such decision. . . .”45

As Robert Rabin observed forty years ago, the Veterans Administration
at that time stood in “splendid isolation as the single federal administra-
tive agency whose major functions [were] explicitly insulated from judicial
review.”46 In 1988, however, through the Veterans’ Judicial Review Act,
Congress dropped the sovereign immunity shield for veterans benefits
suits.47 Indeed, opening wide the door to judicial review, Congress cre-
ated a new forum that today is called the U.S. Court of Appeals for Vet-
erans Claims.48

Today, FECA stands in even more “splendid isolation” by thoroughly
shielding the Secretary of Labor from any judicial review, however defer-
ential, of FECA coverage and compensation decisions, on both questions
of law and fact.

Despite the statutory language and the Supreme Court’s general admo-
nition on non-reviewability, the lower federal courts have agreed that
FECA’s bar against judicial review does not extend to constitutional
claims. In Czerkies v. U.S. Department of Labor,49 an en banc majority of
the U.S. Court of Appeals for the Seventh Circuit stated that “[t]he cir-
cuits are in agreement: door-closing statutes do not, unless Congress ex-
pressly provides, close the door to constitutional claims, provided that the

I believe there is no more important work for federal judges than review of Social Security
and Supplemental Security Income (SSI) cases”).
44. On the historical story of veterans claims and the bar of sovereign immunity, see gen-

erally Carol Wild Scott, “New Kid on the Block”: The U.S. Court of Appeals for Veterans Claims,
FED. LAWYER, Aug. 2014, at 46–51; Gregory C. Sisk, The Trial Courts of the Federal Circuit:
Diversity by Design, 13 FED. CIR. B.J. 241, 259–63 (2004).
45. 38 U.S.C. § 211(a) (repealed).
46. Robert L. Rabin, Preclusion of Judicial Review in the Processing of Claims for Veterans’

Benefits: A Preliminary Analysis, 27 STAN. L. REV. 905, 905 (1975); see also H.R. REP. NO.
100-963, at 10 (1988), reprinted in 1988 U.S.C.C.A.N. 5782, 5791 (quoting Rabin).
47. Veterans’ Judicial Review Act, Pub. L. No. 100-687, 102 Stat. 4105 (1988).
48. Veterans Programs Enhancement Act of 1998, Pub. L. No. 105-368, § 511, 112 Stat.

3315, 3341 (codified at 38 U.S.C. § 7251).
49. 73 F.3d 1435 (7th Cir. 1996) (en banc); see also Benton v. United States, 960 F.2d 19,

22 (5th Cir. 1992) (per curiam); Woodruff v. U.S. Dep’t of Labor, 954 F.2d 634, 639 (11th
Cir. 1992) (per curiam); Paluca v. U.S. Sec’y of Labor, 813 F.2d 524, 526 (1st Cir. 1987).
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claim is colorable and the claimant is seeking only a new hearing or other
process rather than a direct award of money by the district court.”50 How-
ever, on the merits in Czerkies, the court found that the employee’s suit
was “a garden-variety claim for benefits” that was “cloaked in constitu-
tional terms,” and thus judicial review was barred.51 The concurring
judges in Czerkies emphasized that the constitutional exception applies
only to systematic challenges to structural components of the program,
such as a constitutional challenge to the statute itself, rather than permit-
ting personal challenges to the outcome in individual cases.52

Although on the same page as to constitutional claims, the Courts of
Appeals have been divided on whether a second exception to the bar on
judicial review should be recognized for charges that a FECA decision
by the Secretary of Labor contravenes a clear statutory command. In
Woodruff v. U.S. Department of Labor,53 the Eleventh Circuit insisted
that FECA does not deprive a federal court of jurisdiction to consider a
charge that the Secretary violated “a clear statutory mandate or prohibi-
tion.”54 But the Third Circuit in McDougal-Saddler v. Herman,55 rejected
an asserted violation of a clear statutory mandate as invoking an exception
to statutory bar against judicial review of action of the Secretary of Labor
in allowing or denying a payment of FECA benefits to a federal em-
ployee.56 The Third Circuit characterized the Woodruff statement by
the Eleventh Circuit as dictum.57

Still, nearly every appellate court agrees that the courts are ousted from
reviewing a claim for FECA benefits or determining the scope of FECA.58

Only the Ninth Circuit has suggested otherwise and even then was ambiv-
alent and narrow in its suggestion. The Ninth Circuit simultaneously in-
sisted that the “[s]cope” of FECA coverage “is a question that must be

50. Czerkies, 73 F.3d at 1439.
51. Id. at 1443; see also Markham v. United States, 434 F.3d 1185, 1188 (9th Cir. 2006)

(saying that, although “expressed in constitutional terms,” the claimant’s challenges “involve
questions of claims processing and customer service,” which did not “remotely rise to the
level of cognizable constitutional claims”).
52. Id. at 1443–48 (Easterbrook, J., concurring in the judgment); see also Rodrigues v.

Donovan, 769 F.2d 1344, 1347 (9th Cir. 1985) (exercising jurisdiction only over a constitu-
tional due process challenge to “the manner in which [plaintiff’s] claim was decided,” which
did not go to “the merits of his underlying compensation claim”).
53. 954 F.2d 634 (11th Cir. 1992).
54. Id. at 639–40; see also Markham, 434 F.3d at 1187 (recognizing “two narrow excep-

tions” to FECA’s “absolute jurisdictional bar”: “[c]ourts retain jurisdiction to consider con-
stitutional challenges or claims for violation of a clear statutory mandate or prohibition”);
Hanauer v. Reich, 82 F.3d 1304, 1307–09 (4th Cir. 1996).
55. 184 F.3d 207 (3d Cir. 1999).
56. Id. at 212–14 & n.2.
57. Id.
58. See, e.g., Mathirampuzha v. Potter, 548 F.3d 70, 81 (2d Cir. 2008) (listing cases);

Gill v. United States, 471 F.3d 204, 207–08 (1st Cir. 2006) (listing cases).
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answered by the federal courts, because it is one of jurisdiction,” while
nonetheless holding that the courts “lose jurisdiction over an FTCA ac-
tion” when there is a “colorable” claim under FECA.59 Other courts
have not followed the Ninth Circuit’s limited intrusion into questions
of FECA scope.60 In any event, the Supreme Court’s holding in Southwest
Marine, Inc. v. Gizoni61 presumably is dispositive: “FECA contains an ‘un-
ambiguous and comprehensive’ provision barring any judicial review of
the Secretary of Labor’s determination of FECA coverage.”62

D. The Conflict Arises When an FTCA Suit Is Filed and
FECA Coverage Is Colorable

In Tarver v. United States,63 the Tenth Circuit explained that “[t]wo ques-
tions are presented when the issue of FECA applicability arises” in an
FTCA suit presented by a civilian federal employee.64 The first, or juris-
dictional, question, is whether FECA covers that particular type of injury,
that is, the scope of FECA coverage. The second question is whether the
employee is entitled to compensation under the particular facts of the
case. “If the Secretary determines the employee was injured in the perfor-
mance of duty, the Secretary’s decision is binding on the court, regardless
of whether compensation is actually awarded, and the [FTCA] action
must be dismissed.”65

Of course, a federal employee may be injured under circumstances
where FECA coverage does not extend, most obviously if the employee
is injured while clearly off duty and far away from the workplace. If a fed-
eral civilian employee were injured because a government military aircraft
crashed into his or her home, for example, that employee’s remedy plainly

59. Moe v. United States, 326 F.3d 1065, 1068 (9th Cir. 2003). In the prior decision of
Sheehan v. United States, 896 F.2d 1168, 1173–74 (9th Cir. 1990), the Ninth Circuit held
that claims by an employee, who was subjected to sexual advances by her supervisor, for in-
tentional infliction of emotional distress fell outside the scope of FECA, despite the Labor
Secretary’s contrary conclusion, and thus may be pursued under the FTCA. In Moe, the
court reaffirmed that result but refused to extend it to when physical and emotional harm
were intertwined, thus ruling “that FECA covers psychological injuries when accompanied
by physical injuries, regardless of the order in which they occur.” Moe, 326 F.3d at 1069.
60. See, e.g., Swafford v. United States, 998 F.2d 837, 840–41 (10th Cir. 1993) (expressly

rejecting the Ninth Circuit’s reasoning and holding that the Secretary of Labor, not the
courts, “has the final say as to the scope of FECA”).
61. 502 U.S. 81 (1991).
62. Id. at 90. Moreover, courts have consistently rejected attempts to avoid the FECA bar

on judicial review by claiming negligent administrative review of a claim for FECA benefits.
See, e.g., Proctor v. United States, No. 5:11-CV-27-BR, 2011 WL 3626688, at *4–5
(E.D.N.C. Aug. 17, 2011); Nelson v. Paulson, No. C08-1034-JCC, 2009 WL 927805, at
*4 (W.D. Wash. Apr. 1, 2009); Petersen v. United States, No. 1:06-CV-1364, 2007 WL
1544776, at *7 (E.D. Cal. May 25, 2007), aff’d, 319 F. App’x 515 (9th Cir. 2009).
63. 25 F.3d 900 (10th Cir. 1994).
64. Id. at 903.
65. Id.
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would lie with the FTCA and not FECA. In such an instance, there is lit-
tle or no reason for the employee to hesitate before directly going forward
with an FTCA administrative claim, followed by court action under the
FTCA if the administrative claim is denied.

In other instances, however, FECA coverage for an injury to a civilian
employee may be less clear, either because of doubts as to whether the
employee was on duty at the time or because of the location, such as
the employee’s place of work, where the injury occurred. In these in-
stances, the conflict between FECA and the FTCA is directly presented.

iii. solving the problem (at least in part):
judicial management of the intersection of
the federal employees compensation act and

the federal tort claims act

By constraining the judicial role to asking only whether a “substantial
question” of FECA coverage is present in a case, the federal courts have
found a middle way that preserves the court’s need to decide whether it
can proceed with an FTCA action, while maintaining appropriate defer-
ence to the Secretary. If a government employee institutes an FTCA suit
and if the United States in response raises the FECA bar, the court must
pause and determine whether there is a “substantial question” of FECA
coverage before proceeding.

The courts generally hold that a “substantial question” exists unless it
is “certain” that the Secretary of Labor could find no coverage under
FECA.66 In sum, if there is any possibility that FECA coverage may be
found for a work-related injury, based on the facts and the law, then
the court should not proceed and must defer to the Secretary of Labor.

If a substantial question does exist, the plaintiff government employee
should be instructed to file a FECA claim, and the court should stay the
FTCA suit and wait for the Secretary of Labor’s ruling.67 In Noble v.
United States,68 the Eleventh Circuit stated that when “a federal employee
brings an action against the United States and there is a substantial ques-
tion as to whether FECA provides the employee’s exclusive remedy for
the alleged injury, the district court must do what the district court did
in the instant case: hold the action in abeyance pending a coverage deter-

66. See, e.g., White v. United States, 143 F.3d 232, 234 (5th Cir. 1998); Bruni v. United
States, 964 F.2d 76, 79 (1st Cir. 1992); DiPippa v. United States, 687 F.2d 14, 16 (3d Cir.
1982).
67. See, e.g., Lemley v. United States, No. 8:09CV453, 2010 WL 1949584, at *4 (D. Neb.

May 11, 2010); Greathouse v. United States, 961 F. Supp. 173, 175–76 (W.D. Ky. 1997);
Daniels v. United States, 916 F. Supp. 1125, 1126–27 (D. Kan. 1996).
68. 216 F.3d 1229 (11th Cir. 2000).
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mination by the Secretary.”69 The court further directed that“[i]f the Sec-
retary finds no FECA coverage of the alleged injury, the plaintiff is then
free to proceed under the FTCA,” but “[i]f the Secretary determines the
injury falls within FECA’s coverage, the federal courts generally lack ju-
risdiction to review the Secretary’s decision to award or deny compensa-
tion for the injury.”70

By holding the FTCA suit in abeyance, the court preserves the employ-
ee’s right to recover under the appropriate regime without either moving
forward with the FTCA claim in a manner that may trespass on FECA
exclusivity or intruding on the Secretary’s unreviewable authority to
make the final FECA coverage determination. Indeed, unless the FTCA
action is frivolous on the face of the pleading, in which case a dismissal
without a stay would be warranted, the court should refrain from moving
forward with the FTCA litigation until the FECA matter is definitively
resolved at the Labor Department’s Office of Workers’ Compensation
Programs.

What then to do when the FECA claim cannot be timely filed because
the three-year time period for filing a claim under FECA71 has expired?
Under such circumstances, the court hearing the FTCA suit may have
to decide for itself whether there is a genuine issue of FECA coverage
that precludes the FTCA remedy. Even here, to give due deference to
the Secretary’s exclusive authority to decide FECA coverage issues, the
court may determine only whether there is a substantial question.

If a substantial question persists in such an instance, the FTCA suit
should be dismissed, even if the employee is now left without alternative
compensation under FECA because of his or her failure to properly file
for FECA benefits.72 A federal civilian employee may not bypass the
FECA process, allow the time period to expire, and then ask a court to
intrude upon the Secretary’s authority and resolve close questions on
FECA coverage. Only if there is no substantial question of FECA may
the court permit the FTCA suit to go forward.

Now if a court does conclude that there is no substantial question of
FECA coverage, it need not stay the FTCA suit and wait for a FECA rul-
ing. Under such circumstances, the court has determined that a positive
ruling on FECA coverage by the Secretary is so remote a prospect that
it would be a waste of time to delay the FTCA suit pending an adminis-
trative ruling. However, if the Secretary nonetheless issues a ruling in
favor of FECA coverage while the FTCA suit is still pending, the court

69. Id. at 1235.
70. Id.
71. 5 U.S.C. § 8122(a).
72. See infra Part IV.
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must defer to that ruling and dismiss the FTCA suit, even if the court had
earlier (apparently erroneously) opined that there was no substantial
question.

As a classic example of how all this might unfold, the Tenth Circuit de-
cided two cases only a few months apart in 1967—United States v. Udy73

and Cobia v. United States74—arising from the same accident and indeed
involving government employees who had been in the same car. While
the court reached what appeared to be conflicting results, these two
cases illustrate the problems that arise when the courts must explore
the intersection between the FTCA and the FECA. In the incident under-
lying both decisions, a carpool of federal civilian employees was riding
home from work at a military base when their automobile collided with
a government vehicle; although they were some three miles from their
work site, they were still on the base at the time of the accident.75

In Udy, the family of the carpool driver (who died in the accident) filed
an FTCA suit for wrongful death, alleging negligence by the driver of the
government vehicle.76 Although the United States argued that this FTCA
claim was barred by reason of the exclusivity of the FECA remedy, the
court reasoned that there was no “substantial question” of FECA coverage
because even though the accident had occurred on the property of the
federal employer, the accident was remote in time, space, and activity
from the deceased driver’s actual employment site.77 For that reason,
the court permitted the FTCA suit to go forward and did not stay the
suit to wait for a FECA determination by the Secretary of Labor.78 The
family of the carpool driver thus obtained a tort recovery under the FTCA.

Meanwhile, as addressed by the Tenth Circuit in the subsequent Cobia
decision, a carpool passenger who had been in the same automobile had
chosen to apply for benefits under FECA.79 The Secretary of Labor
ruled that the passenger was covered by FECA.80 Notwithstanding this
determination by the Secretary that there was FECA coverage, the pas-
senger next attempted to pursue an FTCA action, seeking the greater
compensation available in a court action.81 The passenger sought to
rely upon the Udy ruling as establishing that an FTCA claim arising
out of this automobile accident was not barred.82 However, despite the

73. 381 F.2d 455 (10th Cir. 1967).
74. 384 F.2d 711 (10th Cir. 1967).
75. Udy, 381 F.2d at 457–58; Cobia, 384 F.2d at 711.
76. Udy, 381 F.2d at 456.
77. Id. at 458.
78. Id.
79. Cobia, 384 F.2d at 711–12.
80. Id.
81. Id.
82. Id. at 711.
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fact the same court had earlier found no substantial question of FECA
coverage for this episode in the Udy decision, the court now was obliged
to say in Cobia that the Secretary’s determination of FECA coverage was
final and not subject to review.83 Accordingly, the Tenth Circuit dis-
missed the second lawsuit, leaving the passenger unable to obtain the
FTCA remedy that the family of the driver had secured.84

In Udy and Cobia, the Tenth Circuit approached the problem correctly,
at least in terms of process. To be sure, in view of the Secretary’s ruling in
the Cobia case on FECA compensation, we certainly may question the Udy
court’s conclusion that there never was a substantial question of FECA
coverage.85 Nonetheless, while the Tenth Circuit in Udy may have
reached the wrong answer, the court did ask the right question, which
was important in itself. The court may have been misguided in its con-
clusion, but properly limited itself to deciding whether there was a “sub-
stantial question” of FECA coverage. Moreover, once there was an actual
FECA ruling by the Secretary, the court recognized that it was obliged to
defer to the Secretary’s determination of FECA coverage. The Tenth Cir-
cuit in Cobia thus properly deferred to the Secretary’s subsequent FECA
decision, even though the outcome of the FTCA action thereby became
oddly inconsistent with the result in the court’s earlier Udy decision.

iv. advising the client: preserving claims under
both the federal employees compensation act and

the federal tort claims act

When FECA coverage is uncertain, a lawyer likely should advise the client
to carefully comply with the time limits of both FECA and the FTCA,
including filing simultaneous claims under both statutes if necessary.

Under Subsection 2401(b) of Title 28 of the U.S. Code, the required
administrative claim must be filed by a potential FTCA plaintiff “within
two years after such claim accrues” or the claim is “forever barred.”86

The pertinent agency’s claim office ordinarily will hold the FTCA ad-
ministrative claim pending resolution of the FECA claim, thereby making

83. Id. at 712.
84. Id.
85. See also White v. United States, 143 F.3d 232 (5th Cir. 1998) (holding that a substan-

tial question of FECA coverage was present and the FTCA suit had to be stayed pending the
Secretary’s FECA determination, when a civilian employee of the Army was injured in an
automobile crash with a government vehicle while he was driving home from work on a
street within the military base); Lemley v. United States, No. 8:09CV453, 2010 WL
1949584, at **1, 3 (D. Neb. May 11, 2010) (holding there was a substantial question of
FECA coverage when a federal civilian employee was injured while driving on base, even
though driving a personal vehicle, not yet engaged in work-related activity, not under em-
ployment supervision, and a mile away from the building where he worked).
86. 28 U.S.C. § 2401(b).
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it unnecessary to file a court suit.87 If the FTCA administrative claim is
denied before the FECA claim is resolved, the claimant could seek recon-
sideration by the agency, specifically noting that reconsideration is being
sought to avoid filing an FTCA suit while the FECA claim is still pending.
By regulation, a claimant may file a request for reconsideration of the ad-
ministrative claim within six months after denial and, if such a request is
timely filed, it stops the running of the six-month period for filing a
lawsuit.88

If the administrative claim is denied and reconsideration is either not
sought or has been denied, the FTCA action must be filed within six
months.89

The two-year period for filing an FTCA administrative claim and the
six-month period for filing an FTCA lawsuit do not stop running while
the claimant waits for resolution of the FECA claim. In the 2015 decision
of United States v. Wong,90 the Supreme Court ruled that these dual lim-
itation periods in the FTCA are not jurisdictional and may be tolled. The
Court concluded that “[t]he time limits in the FTCA are just time limits,
nothing more. Even though they govern litigation against the Govern-
ment, a court can toll them on equitable grounds.”91 A claimant who mis-
takenly failed to file an FTCA administrative claim within two years or an
FTCA lawsuit within six months after denial by the agency of the claim—
while patiently waiting for a FECA claim disposition—might be able to
invoke equitable tolling.

However, while the door has been opened to equitable tolling of the
FTCA limitation periods, it may not be very wide. In the classic case
on tolling of statutes of limitations on federal government claims, Irwin
v. Department of Veterans Affairs,92 the Supreme Court explained that it
is justified only where the claimant timely pursued the claim but filed a
defective pleading during the statutory period or where the claimant
was tricked or induced by the adversary to allow the deadline to pass. Eq-
uitable tolling is not available for “a garden variety claim of excusable ne-
glect.”93 The failure to timely file an FTCA claim or suit while a FECA
claim is pending might well be disregarded as mere neglect, leaving the
statute of limitations untolled.

87. See Jeffrey Axelrad, Federal Tort Claims Act Administrative Claims: Better Than Third-
Party ADR for Resolving Federal Tort Claims, 52 ADMIN. L. REV. 1331 (2000) (reporting
that the vast majority of FTCA claims are resolved efficiently through informal interaction
between the claimant and the government in the administrative claims process).
88. 28 C.F.R. § 14.9(b).
89. See 28 U.S.C. § 2401(b).
90. 135 S. Ct. 1625 (2015).
91. Id. at 1632–33.
92. 498 U.S. 89 (1990).
93. Id. at 95.
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The district court typically will stay the FTCA suit until the Secretary
has decided the FECA claim.94 The Third Circuit has explained that,
“[t]o avoid statute of limitations problems, the district court should stay
proceeding in the action until the Secretary resolves the questions of
FECA coverage.”95 If the Secretary subsequently confirms FECA cover-
age, as noted, the FTCA suit will be dismissed. If the Secretary deter-
mines the injury is not within the scope of FECA, the FTCA suit may
go forward without any further obstacle.

By contrast, if the federal civilian employee client were to ignore the
FECA possibility and fail to file a timely claim for FECA benefits with
the Secretary, the risk of an adverse result grows. To be sure, the district
court might conclude, rightly or wrongly, that no substantial question of
FECA coverage exists and thus permit the FTCA suit to proceed to judg-
ment. Alternatively, the Secretary might waive the limitations period for
FECA claims or choose to rule on FECA coverage even absent a timely
filing, in the nature of an advisory ruling for the court, which then will
control the viability of the FTCA suit.96

But if the district court determines that there indeed was a substantial
question about FECA coverage, but the Secretary declines to consider
FECA coverage due to the untimeliness of the FECA claim, the client
likely will be barred from pursuing the FTCA remedy, while also having
lost the FECA remedy through inaction.97 In Gill v. United States,98 the
First Circuit characterized a federal civilian employee’s filing of an
FTCA suit and refusal to file a FECA claim despite uncertainty about
FECA coverage as “an effort to evade the presentment and exclusive juris-
diction provisions” of FECA.99 The First Circuit therefore affirmed dis-
missal of the FTCA suit for lack of jurisdiction.

The following chart outlines the decision-tree for the district court
when confronting the intersection between the FTCA and FECA. The

94. See, e.g., Mathirampuzha v. Potter, 548 F.3d 70, 83–85 (2d Cir. 2008); Greathouse v.
United States, 961 F. Supp. 173, 175–76 (W.D. Ky. 1997); Daniels v. United States, 916
F. Supp. 1125, 1126–27 (D. Kan. 1996).
95. DiPippa v. United States, 687 F.2d 14, 20 (3d Cir. 1982).
96. See Tippetts v. United States, 308 F.3d 1091, 1095 (10th Cir. 2002); Concordia v.

U.S. Postal Serv., 585 F.2d 731, 732 (5th Cir. 1978).
97. See, e.g., Mathirampuzha, 548 F.3d at 85 (stating that when there is uncertainty about

FECA coverage and “the Secretary decides only that the plaintiff’s FECA claim is untimely,
then the plaintiff will have failed to establish that his claim is not covered by the FECA”);
Gill v. United States, 471 F.3d 204, 205 (1st Cir. 2006) (characterizing the plaintiff’s filing
of an FTCA suit and refusal to file FECA claim despite uncertainty about FECA coverage as
“an effort to evade the presentment and exclusive jurisdiction provisions” of FECA and
therefore affirming dismissal of the FTCA suit for lack of jurisdiction); Doe v. United States,
914 F. Supp. 945, 950–51 (W.D.N.Y. 1996).
98. Gill, 471 F.3d at 205.
99. Id. at 205.
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lawyer advising a federal civilian employee client should be aware of and
advise the client of the likely outcomes if an FTCA suit is filed and FECA
coverage is possible.

v. conclusion

For an injured federal civilian employee to have any prospect of riding the
crest of the sweeping waiver of sovereign immunity for tort claims found
in the Federal Tort Claims Act, he or she must avoid running aground on
the shoals of the Federal Employees Compensation Act, which preserves
federal immunity inviolate. Moreover, when a federal statute that throws
the courthouse door open wide to those injured by the agents of the fed-
eral government intersects with another statute that seals the door tightly
shut against any court second-guessing of workers compensation deci-
sions, legal conflict is unavoidable.

As charted in this Article, a medial channel may be navigated between
surrendering in every difficult case the promise of relief for tortuous harm
in the FTCA and cruising ahead without regard to the embargo of the
FECA against judicial review. By evaluating whether FECA coverage
raises a “substantial question,” the court preserves its rightful jurisdiction
over a potential FTCA claim while stopping short of making an actual
FECA coverage decision. By staying an FTCA suit pending determina-
tion by the Secretary of Labor of a FECA claim, the court allows the
plaintiff a full opportunity to recover under the appropriate regime. At
the same time, federal civilian employees who seek recovery for an injury
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that is arguably work-related should be advised to timely preserve the
right to seek recovery under both statutes, lest they be left without any
remedy.

Unless and until Congress amends FECA to allow judicial review, this
imperfect middle path allows a court to faithfully uphold the directions of
both statutes—and in a manner that best protects the public interest in
affording compensation to individuals who have suffered death or per-
sonal injury at the hands of their own government.
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