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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 96-15529

THE ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY AND
SOUTHERN PACIFIC TRANSPORTATION COMPANY,

Plaintiffs -Appellants,
V.

BROWN & BRYANT, INC.,
Defendant,

and

PUREGRO COMPANY,

Defendant-Appellee.

BRIEF FOR AMICUS CURIAE

BROWNING-FERRIS INDUSTRIES, INC.

INTEREST OF BROWNING-FERRIS INDUSTRIES, INC.

Browning-Ferris Industries, Inc., ("BFI") is one of the largest

publicly-held companies with subsidiaries engaged in the business of

providing waste disposal services to commercial, residential, and municipal

customers. Over the past three decades, BFI's revenues and geographic

scope of operations have expanded substantially. Much of this expansion is

attributable to the acquisition of assets owned by other waste management

companies.
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Because BFI subsidiaries have purchased assets from companies that

transported waste to numerous disposal sites, they face potential liability in

this Circuit and throughout the United States under the Comprehensive

Environmental Response, Compensation, and Liability Act ("CERCLA"),

42 U.S.C. §§ 9601 et seq. BFI is filing this brief to demonstrate that

successor liability under CERCLA must be determined by reference to

well-established principles of state corporate law and not by a new and

expansive rule of federal common law that would impose liability in

circumstances not permitted under state law.

JURISDICTIONAL STATEMENT

Amicus curiae, Browning-Ferris Industries, Inc. adopts the jurisdic-

tional statement in the Brief of Plaintiffs-Appellants.

STATEMENT OF THE CASE

Plaintiffs-appellants, the Atchison, Topeka & Santa Fe Railway

Company and Southern Pacific Transportation Company (the "Railroads")

brought this private action against multiple parties under the

Comprehensive Environmental Response, Compensation, and Liability Act

("CERCLA"), 42 U.S.C. §§ 9601 et seq.

The Railroads seek recovery of response costs from Brown &

Bryant, Inc., a California corporation, owner and operator of two alleged

hazardous waste sites in Kern County, Califomia (1 ER 1). Brown &

Bryant is not a party to this appeal.
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The Railroads have also sued PureGro Company, a Califomia

corporation, alleging that PureGro is the successor in interest to Brown &

Bryant and therefore was also liable under CERCLA (1 ER 11-19).

PureGro was a competitor with Brown & Bryant in the fertilizer

and pesticide business in Kern County (2 ER 565-67; 3 ER 590). In 1988,

as Brown & Bryant became nearly insolvent due to its environmental

liabilities (1 ER 260-61), PureGro purchased some of its assets, primarily

equipment (2 ER 347, 351; 3 ER 592-93). PureGro did not purchase the

real property that is the subject of this CERCLA action. PureGro also

interviewed and hired many, but not all, of the employees of this failing

business (3 ER 592-93). PureGro did not place any Brown & Bryant

employee into a management or supervisory position (3 ER 593; Brief for

Plaintiffs-Appellants at 41).

PureGro did not acquire any of the stock of Brown & Bryant nor

was PureGro stock transferred to the shareholders of Brown & Bryant (3

ER 593). There was no continuity of shareholders or directors. The asset

acquisition agreement specified that it "is not intended to be a ...

purchase of the business" of Brown & Bryant and that PureGro "shall not

be considered on account of this Agreement, edg_j_0__ or de facto, a

successor to" Brown & Bryant (2 ER 350).

Indeed, Brown & Bryant continued to exist as an independent

corporation after the asset acquisition, conducting a reduced fertilizer

operation for a period and selling other inventory and assets to entities

other than PureGro (2 ER 297, 309-10; 3 ER 593, 597). Brown & Bryant
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has not been dissolved (3 ER 589) and remains as a defendant inOhhisaction

as the current owner of the subject hazardous waste sites.

As a competitor of Brown & Bryant in the same Kern County

agricultural market, and with the assistance of Brown & Bryant's former

employees and its executive as an independent contractor, PureGro

obtained most of Brown & Bryant's former customers. As the district

court observed, "many of the customers acquired and increased sales

enjoyed by PureGro would have been acquired and enjoyed simply because

Brown & Bryant was going out of business .... Brown & Bryant

customers had to purchase fertilizer and pesticides somewhere, and

PureGro was willing to sell" (3 ER 604).

On the basis of these undisputed facts, the district court granted sum-

mary judgment to PureGro, concluding that PureGro was not a successor

in interest to Brown & Bryant (3 ER 588). The district court ruled that

"[f]ederal common law govems whether successor liability under CERCLA

exists in a particular situation" (3 ER 599). First, the court concluded that

PureGro was not a corporate successor under any of the four traditional

exceptions to the rule of non-liability for acquisition of assets -- assump-

tion of liabilities, de facto merger, fraudulent transaction, and mere con-

tinuation (3 ER 599-605). 1 Second, assuming the proper application by

federal common law of a broadened "continuing enterprise" theory of cor-

i On appeal, the Railroads concede that three of the four traditional
exceptions are not satisfied in this case for imposing successorship liability
upon PureGro. Brief of Plaintiffs-Appellants at 35 n.39. The Railroads
argue only that disputed factual issues preclude summary judgment on the
fraudulent-transacti0n exception to the rule of non-liability.
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porate successorship (3 ER 607-08), the district court found this multi-

factor test did not justify extension of liability to PureGro. Because "there

is no substantial continuity among shareholders, directors, or supervisory

personnel between Browaa & Bryant and PureGro," the court concluded the

"key factor" of the test was not satisfied (3 ER 613).

STATEMENT OF THE ISSUES

1. Whether, under the strong presumption against federal com-

mon law recently confirmed by the Supreme Court in O'Melveny & Myers

v. Federal Deposit Insurance Corp., 114 S. Ct. 2048 (1994), the federal

courts may properly exercise common law powers to devise new theories

of corporate successorship under the Comprehensive Environmental

Response, Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§

9601 et seq., or whether instead state law provides the rule of decision on

this matter of traditional state concern involving creatures of state law.

2. Whether, under governing California corporation law, a cor-

poration may be held vicariously liable for the responsibilities of a business

from which it purchased assets, when there was no merger of the corpora-

tions and no continuity of stock ownership or directors, and when

California does not recognize an expanded "continuity of enterprise"

theory of corporate successorship.
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INTRODUCTION AND SUMMARY OF THE ARGUMENT

Although federal law as specified in the express provisions of the

statute ultimately controls the issue of liability under CERCLA,

"controversies ... governed by federal law do not inevitably require

resort to uniform federal rules. Whether to adopt state law or to fashion a

nationwide federal rule is a matter of judicial policy 'dependent upon a

variety of considerations always relevant to the nature of the specific

governmental interests and to the effects upon them of applying state

law.' " Anspec Co. v. Johnson Controls, Inc., 922 F.2d 1240, 1248 (6th

Cir. 1991) (Kennedy, J., concurring) (quoting United States v. Kimbell

Foods, Inc., 440 U.S. 715, 727-28 (1979)).

Appellant Railroads ask this Court to deviate from the straight and

narrow path of limited federal jurisdiction and enter into the unfamiliar

territory of common law judging. By asking the Court to devise a new and

"broadened test of successor liability," Brief for Plaintiffs-Appellants at 31

-- a departure from well-established state principles of corporation law --

appellants invite this Court to engage in a relatively unguided weighing of

conflicting interests and contrasting policies. This is a role reserved in our

system of govemment either to the policymakers of the Legislative and

Executive Branches or to the States:

Federal courts, unlike state courts, are not general common-

law courts and do not possess a general power to develop and apply
their own rules of decision .... The enactment of a federal rule

in an area of national concem, and the decision whether to displace

state law in doing so, is generally made not by the federal judiciary,
purposefully insulated from democratic pressures, but by the people
through their elected representatives in Congress.
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City of Milwaukee v. Illinois, 451 U.S. 304, 312-13 (1981). Congress has

not acted to displace state corporation law in CERCLA nor indicated that

this is one of those "few and restricted" instances in which federal common

law may be used to formulate a uniform federal rule of decision. See

Wheeldin v. Wheeler, 373 U.S. 647, 651 (1963).

In the recent landmark decision of O'Melveny & Myers v. Federal

Deposit Insurance Corp., 114 S. Ct. 2048 (1994), a unanimous Supreme

Court emphasized the clear presumption against creation of federal

common law and in favor of adopting state law as the rule of decision

when a federal statute is silent. See id. at 2055-56. The O'Melveny case,

which has strong parallels to this one, rejected nearly identical arguments

for creation of a federal common law. Like this present appeal,

O'Melveny involved a claim of liability implicating a comprehensive

federal statute which turned upon a question of corporation law (in that

case, whether the knowledge of a institution's officers must be imputed to

the corporation,/d, at 2052-56). Like this case, the primary argument for

a federal common law was the need to expand liability beyond state law

principles -- the type of "more money" contention that the O'Melveny

Court explained has been repeatedly rejected. Id. at 2055. With words

directly applicable to this context, the O'Melveny Court refused to "adopt a

court-made rule to supplement federal statutory regulation that is

comprehensive and detailed; matters left unaddressed in such a scheme are

presumably left subject to the disposition provided by state law." Id. at

2054.
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In this case, the district court invoked federal common law in

adopting the Railroads' proffered "continuity of enterprise" standard for

corporate successorship for CERCLA liability, but concluded that the

Railroads' claim nonetheless failed even under this broader theory (3 ER

605-13). Although the ultimate result was correct because corporate

successor liability could not be sustained under governing Califomia law,

the district court's assumption of common law powers perpetuated a signi-

ficant error and engenders continued confusion about the nature of

corporation law as applied in the CERCLA context. The Railroads seek to

perpetuate that error by asking this Court to assume common law powers

on this appeal.

This Court would depart from the circumscribed federal judicial

role and engage in a policy analysis outside the scope of its proper powers

of statutory adjudication if it were to venture into common law-making to

decide issues of corporate successor liability under CERCLA. In a manner

akin to the Court's duty to be assured of its own subject matter jurisdiction,

whether the parties have raised the issue or not, the question of federal

common law-making authority goes to the essence of the federal judicial

power. See Northwest Airlines, Inc. v. Transport Workers, 451 U.S. 77,

95 (1981) (holding that federal courts "unlike their state counterparts, are

courts of limited jurisdiction that have not been vested with open-ended

lawmaking powers").

This Court may affirm the district court on any ground supported by

the record, including a ground that is raised by an amicus curiae. See,

e.g., United States ex rel. Butler v. Hughes Helicopters, Inc., 71 F. 3d 321,
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330 (9th Cir. 1995). The Court will consider an issue raised by an amicus

"where it involves a jurisdictional question or touches upon an issue of

federalism or comity that could be considered sua sponte." Swan v.

Peterson, 6 F.3d 1373, 1383 (9th Cir. 1993), cert. denied, 115 S. Ct. 479

(1994). Moreover, this Court has invoked the power to consider purely

legal questions for the first time on appeal when it involves a "vertical con-

flict" of law issue, that is, a dispute on whether federal or state law should

apply. Botefur v. City of Eagle Point, 7 F.3d 152, 155 (9th Cir. 1993).

A panel of this Court suggested in an earlier decision, with little

discussion, that federal common law did apply to successor liability issues

under CERCLA. Louisiana-Pacific Corp. v. Asarco, Inc., 909 F.2d 1260,

1263 (9th Cir. 1990) ("Asarco"). Because the statement was not necessary

to the decision, it is dicta and not binding upon this panel. See Export

Group v. Reef Indus., Inc., 54 F.3d 1466, 1472 (9th Cir. 1995). Most

importantly, the intervening Supreme Court decision in O'Melveny has

wiped the slate clean. In light of this contrary landmark Supreme Court

decision, this Court should examine afresh the question of federal common

law under CERCLA and affirm that state law provides the rule of decision

for corporate successor liability. Even if the Asarco comment were not

dicta, a panel of this Court may reconsider and overturn a previous panel's

decision when "an intervening Supreme Court decision undermines an

existing precedent of the Ninth Circuit, and both cases are closely on

point." United States v. Lancellotti, 761 F.2d 1363, 1366 (9th Cir. 1985).

Under the teaching of O'Melveny, this Court should eschew the

temptation toward "judicial inventiveness" by invoking ill-defined and
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unlimited federal common law powers. See O'Melveny & Myers, 114 S.

Ct. at 2055 (warning about "the runaway tendencies of 'federal common

law' untethered to a genuinely identifiable (as opposed to judicial

constructed) federal policy"). State corporation law, evolved over decades

and well-developed within each state, should govern the question of

successorship liability under CERCLA.

ARGUMENT

L APPLYING THE TEACHING OF O'MELVENY &

MYERS, FEDERAL COMMON LAW DOES NOT
EXIST AS THE RULE OF DECISION FOR

CORPORATE SUCCESSOR LIABILITY UNDER

CERCLA

In O'Melveny & Myers v. Federal Deposit Insurance Corp., 114 S.

Ct. 2048, 2056 (1994), the Supreme Court ruled that judicial creation of a

federal rule of decision is warranted only in "extraordinary cases."

Federal common law is especially inappropriate when its effect would be to

displace organic state law in an area of traditional state concem, such as the

creation, status, successorship, and dissolution of corporations. "Congress

has never indicated that the entire corpus of state corporation law is to be

replaced simply because a plaintiff's cause of action is based upon a federal

statute." Burks v. Lasker, 441 U.S. 471,478 (1979). Frequently, state law

is adopted to provide the interstitial rules that a federal statute leaves

unresolved. Wilson v. Omaha Indian Tribe, 442 U.S. 653, 672 (1979).

Indeed, under the Rules of Decision Act, 28 U.S.C. § 1652, the "laws of

the several states" are to be "regarded as the rules of decision in civil
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actions in the courts of the United States" unless a federal statute, treaty, or

constitutional provision "otherwise require[s] or provide[s]."

The Comprehensive Environmental Response, Compensation, and

Liability Act ("CERCLA"), 42 U.S.C. §§ 9601 et seq., def'mes the type of

"persons" who are liable for the costs of cleaning up of a hazardous waste

disposal site. ld. § 9607. The statute defines a "person" as "an individual,

firm, corporation, association, partnership, consortium, joint venture, [or]

commercial entity." Id. § 9601(21). CERCLA, however, does not define

"corporation," and there is no indication that Congress intended the term to

possess anything other than the universally accepted meaning of a

corporation as a entity defined by longstanding state corporation law. See

Long Beach Unified School District v. Godwin California Living Trust, 32

F.2d 1364, 1368 (9th Cir. 1994) (holding that, since CERCLA provides no

definition of "owner," the term would be given its ordinary meaning under

state common law).

Congress surely understood that corporations proceed from state law

and thus must have intended for the organic state laws creating and shaping

corporations to apply. Michael D. Green, Successors and CERCLA: The

Imperfect Analogy to Products Liability and an Alternative Proposal, 87

Nw. U. L. Rev. 897, 935 (1993) ("Absent some contrary indication, inter-

pretation of Congress' use of the term 'corporation' would seem best

accomplished within the state statutory and common-law framework that

creates it."). As Judge Kennedy of the Sixth Circuit wrote in rejecting a

federal common law for corporate successor liability under CERCLA:

[Corporations] are artificial creations, wholly dependent on
state law for their existence. Those state laws define their
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powers, rights and liabilities, prescribe their procedures,
govern their continued existence, and define the terms upon
which mergers may occur and the effect to be given to
mergers.

Anspec Co. v. Johnson Controls, Inc., 922 F.2d 1240, 1248-49 (6th Cir.

1991) (Kennedy, J., concurring). Because Congress chose not to define

"corporation" in a manner different from state law, adoption of a federal

common law for corporate status would "alter" and not merely supplement

or interpret the statutory scheme. See O'Melveny & Myers, 114 S. Ct. at

2054 (stating that to "create additional 'federal common-law' exceptions"

to the extensive framework of a statute expressly creating certain federal

law rules "is not to 'supplement' this scheme, but to alter it").

Ao The Supreme Court's Landmark Decision in O'Melveny &
Myers Requires a Fresh Examination of the Viability of
Federal Common Law Under CERCLA in Light of the
Strong Presumption for State Law as the Rule of Decision

1. In O'Melveny & Myers, the Supreme Court
Re-Affirmed the Presumption Against Judicial
Invention of a Federal Common Law

In the landmark decision of O'Melveny & Myers v. FDIC, 114 S. Ct.

2048 (1994), a unanimous Supreme Court admonished the federal courts

that resort to federal common law is warranted only in "extraordinary

cases." Id. at 2056. In O'Melveny, the Federal Deposit Insurance Cor-

poration (FDIC), in its capacity as receiver for a failed savings and loan

corporation, brought an action against the corporation's former legal

counsel for professional malpractice and breach of fiduciary duty. ld. at

2052. The law firm moved for summary judgment on the ground that,
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inter alia, under state law, knowledge by the corporate officers of allegedly

improper conduct must be imputed to the corporation and therefore the

FDIC was estopped from pursuing its claims against the law firm. ld. The

FDIC argued that a federal common law rule, not state law, determined

whether knowledge of corporate officers could be imputed to the

corporation. Id. The Supreme Court disagreed. Id. at 2052-56.

The Court determined that the Financial Institutions Reform,

Recovery, and Enforcement Act (FIRREA) contained no explicit provision

displacing applicable state corporation law, id. at 2054; that, given the

comprehensiveness of FIRREA, there was no justification for creating

federal common law exceptions to supplement it, id.; and that the use of

state law would not produce a conflict with any identifiable federal policy

or interest, id. at 2055-56. 2

Justice Stevens, joined by three other Justices, added a "comment to

emphasize an important difference between federal courts and state

courts." Id. at 2056 (Stevens, J., concurring). He observed that it would

be "entirely proper for a state court of general jurisdiction" to fashion a

2 The fact that the FDIC was suing on a state law cause of action was
not a factor in the Court's decision. The Court drew the principles

governing its decision indiscriminately from cases involving both state law
and federal statutory causes of action. See, e.g., O'Melveny & Myers, 114
S. Ct. at 2054 (citing Northwest Airlines, Inc. v. Transport Workers, 451
U.S. 77 (1981) (holding there is no federal common law right of
contribution in actions under federal Equal Pay Act or Title VII));

O'Melveny & Myers, 114 S. Ct. at 2055 (citing Kamen v. Kemper Fin.
Servs., Inc., 500 U.S. 90 (1991) (holding there is no uniform federal
"demand" rule in stockholders' derivative actions under federal Investment

Company Act)).
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rule with respect to corporation law and wrongdoing by corporate

officers, ld. However, Justice Stevens explained, "[f]ederal courts, ...

'unlike their state counterparts, are courts of limited jurisdiction that have

not been vested with open-ended lawmaking powers.' " ld. (quoting

Northwest Airlines, Inc. v. Transport Workers, 451 U.S. 77, 95 (1981)).

This present case offers tight parallels to O'Melveny, as developed in

detail in Section I.B of this brief below. The arguments for creation of a

federal common rule for corporate successor liability in CERCLA cases

are virtually identical to those rejected in O'Melveny. First, litigants have

broadly asserted the need for uniformity on corporate successorship, but

have failed to make a concrete showing that application of state law would

conflict with CERCLA's purpose. See O'Melveny & Myers, 114 S. Ct. at

2055 (holding that federal common law will not be recognized absent "a

'significant conflict between some federal policy or interest and the use of

state law;' " quoting Wallis v. Pan American Petroleum Corp., 384 U.S.

63, 68 (1966)). Beyond speculative assertions that states may weaken laws

to establish safe havens for polluters, despite the harm that would result to

their own citizens, no court or litigant has specifically demonstrated that

any state corporation law impairs the federal interest.

Second, CERCLA litigants have argued that an expansive federal

common law rule of corporate successorship liability is necessary to ensure

that cleanup costs are recovered by enlarging the pool of liable parties.

This is merely a variant of the stale "more money" argument (that is, that

federal common law would enhance recovery by plaintiffs) which the

Court rejected in O'Melveny. In O'Melveny, the Court refused the Federal
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Deposit Insurance Corporation's plea to devise new common law to

"enrich" the deposit insurance fund and supposedly spare the taxpayers,

saying "there is no federal policy that the fund should always win."

O'Melveny & Myers, 114 S. Ct. at 2055.

Finally, the invitation to create a federal common law regime of cor-

poration law implicates "a host of considerations that must be weighed and

appraised," see id at 2056, with enormous consequences for social and

economic policy and frustration of settled commercial expectations. In

O'Melveny, the Supreme Court "decided that that function of weighing and

appraising 'is more appropriately for those who write the laws, rather than

for those who interpret them.' " Id. (quoting Northwest Airlines, Inc. v.

Transport Workers, 451 U.S. 77, 98 (1981)).

2. The Dicta in Louisiana-Pacific v. Asarco Has Been

Vulnerable Since Its Inception and Now Has Been
Superseded by O'Melveny & Myers Which Teaches
That Federal Common Law May Not Be Created.

Except Under Extraordinary Circumstances

In Louisiana-Pacific Corporation v. Asarco, Inc., 909 F.2d 1260,

1263 (9th Cir. 1990) ("Asarco"), a panel of this Court suggested in one

sentence that a federal common law should apply to the CERCLA successor

liability issue, accepting the Third Circuit's rationale that " 'Congress

expected the courts to develop a federal common law to supplement the

[CERCLA] statute.' " Id. at 1263 (quoting Smith Land & Improvement

Corp. v. Celotex Corp., 851 F.2d 86, 91-92 (3d Cir. 1988), cert. denied,

488 U.S. 1029 (1989)).
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This dicta has been vulnerable since its inception and now has been

superseded by the intervening Supreme Court decision in O'Melveny. The

Asarco opinion failed to support its suggestion with relevant legislative

authority and did not apply the governing judicial test for determining the

propriety of federal common law, a test since reaffirmed and given

additional force in O'Melveny. The abrupt comment about federal com-

mon law was unnecessary to the decision and thus should be regarded as

non-binding dicta. Moreover, the Asarco comment could not be reconciled

with the Ninth Circuit's careful pattern of deference to state corporation

law in other CERCLA contexts. In any event, the Supreme Court's

decision has swept away the underpinnings of federal common law claims

in CERCLA cases and demands a fresh examination of this question.

a. The Asarco Comment is Not Supported With Any

Analysis of the Relevant and Authoritative Statutory
Text or Legislative History

In Asarco, the panel suggested that federal common law governed

successor liability issues in CERCLA cases. Asarco, 909 F.2d at 1263.

The opinion fails to identify anything in the text of the statute or the

legislative authority that leads to the conclusion that "Congress expected"

the courts to invent a federal rule. See id. Despite this assertion about

congressional expectations, the Asarco Court in the very next sentence of

the opinion acknowledged that "Congress has not addressed the issue of

successor liability." Id. Presumably, the Court meant that the text of the

statute was silent, which is true and should have been the end of the

inquiry, leaving state law to provide the rule of decision here.
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As the only support for the conclusion that Congress intended

creation of federal common law, the Asarco Court quoted the Third Cir-

cuit's statement that " '[t]he meager legislative history available indicates

that Congress expected the courts to develop a common law to supplement

the statute.' " Id. at 1263 (quoting Smith Land & Improvement Corp. v.

Celotex Corp., 851 F.2d 86, 91 (3d Cir. 1988), cert. denied, 488 U.S.

1029 (1989)). Even if legislative history were sufficient to overcome the

silence of the statute -- a dubious proposition for a statute like CERCLA

which is notorious for its ambiguous, incomplete, and contradictory legis-

lative history 3 m the Third Circuit decision relied upon by Asarco oddly

failed even to cite the legislative history that supposedly authorized this

expanded federal judicial power. Smith Land, 851 F.2d at 91. Instead, the

Third Circuit cited two district court cases, only one of which discusses

CERCLA's legislative history. That decision, United States v. Chem-Dyne

Corp., 572 F. Supp. 802 (S.D. Ohio 1983), in a painstaking review of

legislative history, found one reference to "federal common law."

In that one reference, a single member of Congress in floor debate

expressed his individual conclusion that federal common law should govern

the issue of joint and several liability under CERCLA. Id. at 807 (citing

3 The legislative history of CERCLA is notoriously "indefinite, if not
contradictory." Dedham Water Co. v. Cumberland Farms Dairy, Inc., 805
F.2d 1074, 1080 (lst Cir. 1986). For that reason, the statutory text should
be the primary, probably the sole, referent in CERCLA cases, and the
legislative history should be used, if at all, with extreme caution. See
Town of Bedford v. Raytheon Co., 755 F. Supp. 469, 475 (D. Mass. 1991)

("The legislative history of CERCLA, cobbled together to suggest that
Congress meant something that it didn't say, is entirely unsatisfactory as a
tool for statutory construction.").
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126 Cong. Rec. Hl1799 (1980) (remarks of Rep. Florio)). The personal

opinion of one member of Congress, even a sponsor, is not owed weight in

the absence of any support in the statutory text or the authoritative

committee reports. In any event, this legislative citation is not on point.

This "meager" piece of legislative history says nothing about the legal

status of corporations and thus is not relevant to the issue before this

Court. It cannot support displacement of state law on a matter of such

traditional state concern as corporation law. In sum, the entire house of

federal-common-law-for-corporate-successorship under CERCLA has been

built on a foundation of sand.

b. Asarco Failed to Apply the Governing Kimbell Foods

Test for Determining the Availability of Federal
Common Law

Significantly, in offering its suggestion, the Asarco Court failed to

cite or apply the governing judicial test for determining the availability of

a federal common law as articulated by the Supreme Court in United States

v. Kimbell Foods, Inc., 440 U.S. 715 (1979). See Anspec Co. v. Johnson

Controls, Inc., 922 F.2d 1240, 1249 n.5 (6th Cir. 1991) (Kennedy, J., con-

curring) (criticizing Asarco as "inexplicably" failing to "mention" the

Kimbell Foods test and as "conclud[ing], almost without analysis, that a

federal common law of successor liability was required by CERCLA").

Under Kimbell Foods, 440 U.S. at 728-29, the courts must consider

three factors n the need for uniformity, whether state law conflicts with

statutory objectives, and how a federal rule would impact existing

relationships based on state law -- in deciding whether to adopt applicable

state law or fashion federal common law. Kimbell Foods, which was

-18-



reaffirmed and strengthened in O'Melveny & Myers, 114 S. Ct. at 2055, is

discussed and its test is applied in the light of the specific directions of

O'Melveny in Section I.B of this Brief.

c. The Federal Common Law Comment in Asarco Was

Unnecessary to the Decision and Therefore Was Non-

Binding Dictum

The Asarco Court's dissertation on federal common law was without

effect in the context of the case before it. To begin with, the Court defined

the content of the federal common law as "the traditional rule of successor

liability in operation in most states," which was no different in content than

Washington state corporation law. See Asarco, 909 F.2d at 1263. More-

over, the Court ultimately affirmed the ruling of the district court, which

had applied Washington state law to reach the identical conclusion. Id. at

1262. Thus, the Court's brief and abrupt comment about federal common

law was dictum and unnecessary to the result. See Sanders v. City of San

Diego, 1996 WL 438878, at *7 (9th Cir. Aug. 6, 1996) (holding that

statements not necessary to the decision are dicta and thus are not binding

precedent); Export Group v. Reef Indus., Inc., 54 F.3d 1466, 1472 (9th

Cir. 1995) (same).

d. The Asarco Comment Conflicted With the Ninth

Circuit's Consistent Adherence to State Corporation
Law in CERCLA Cases

The Asarco panel's comment cut directly against the grain of the

Ninth Circuit's consistent adherence to state corporation law in previous

CERCLA cases. In Levin Metals Corp. v. Parr-Richmond Terminal Co.,

817 F.2d 1448 (9th Cir. 1987), this Court applied California corporation
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law to determine the capacity of a dissolved corporation to be sued. ld. at

1450-51. The Asarco Court distinguished Levin in a foomote as dealing

with "capacity to be sued" rather than "imposition of liability." Asarco,

909 F.2d at 1263 n.1. However, the capacity to be sued is obviously a pre-

requisite to any liability under CERCLA and thus raises the same issues of

whether a corporate entity is responsible for CERCLA costs and damages.

In addition, capacity to be sued, like corporate successorship, is a question

that goes to the character of the corporate entity, a creature of state law.

Indeed, neither capacity to be sued nor corporate successorship should be

seen as an issue of imposition of liability. Both instead address the

threshold question of "who" is available to be sued -- not what elements of

conduct must be proven against a party to establish CERCLA liability.

Likewise, in Mardan Corp. v. C.G.C. Music, Ltd., 804 F.2d 1454,

1458-60 (9th Cir. 1986), this Court applied state law to determine the

validity of contractual releases of CERCLA liability. 4 The Asarco Court

also distinguished the Mardan case in a footnote, suggesting that uniformity

was not necessary in the contractual release context, but was required in

the corporate successorship context to enhance the Environmental

Protection Agency's "ability to seek reimbursement from responsible

parties for cleaning up a hazardous waste site." Asarco, 909 F.2d at 1263

n.2. The distinction is not valid. While a private contractual release does

not affect the interests of the federal government, it most assuredly does

4 Significantly, the Mardan opinion -- in contrast with the Asarco
opinion -- carefully applied the Kimbell Foods test in determining that
federal common law was not warranted and that state law should be applied
as the rule of decision. Mardan, 804 F.2d at 1458-60.
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limit the liability of a party to other private parties under CERCLA and

thus alters the responsibility of that party for environmental harm. Even

as to the issue of corporate successorship, the Asarco Court offered no

reason to believe that state law was inadequate to ensure that responsible

parties are held accountable for hazardous waste site costs.

Finally, the Ninth Circuit in other contexts had long followed the

general rule of statutory interpretation that when a federal statute refers to

"corporations," "the existence and status of [such] corporations.., should

be determined by reference to the law of the state of their incorporation,

unless the application of that law would conflict with federal policy."

United States v. Polizzi, 500 F.2d 856, 907 (9th Cir. 1974) (non-CERCLA

case), cert. denied, 419 U.S. 1120 (1975). Given that corporations are

creatures of state law, this has been an area in which deference to state law

has especially prevailed.

e. The Supreme Court's Decision in O'Melveny &
Myers Demands a Fresh Examination of the Issue of
Federal Common Law Under CERCLA

O'Melveny & Myers signals the dawn of a new day for federal

common law, or more accurately, the setting of the sun on federal common

law under CERCLA. In O'Melveny, the Supreme Court emphatically and

unanimously rejected a federal common law displacing such a traditional

matter of state concern as corporate governance and the effect of know-

ledge of corporate directors. In the light of that decision, the issue of the

proper source of law for corporation issues under CERCLA must be

examined afresh, with vigor, and with a jaundiced eye toward a " 'federal
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common law' untethered to genuinely identifiable (as opposed to judicially

constructed) federal policy." See O'Melveny & Myers, 114 S. Ct. at 2055.

3. In the Wake of O'Melveny & Myers, the Circuits
Have Eschewed Creating New Federal Common Law
Under CERCLA

Before 1994, the federal courts were divided on whether they pos-

sessed an undefined power of common law-making in the context of

CERCLA corporate successor liability. In Anspec Company, Inc. v.

Johnson Controls, Inc., 922 F.2d 1240 (6th Cir. 1991), the Sixth Circuit

held that it was inappropriate to adopt a federal common law rule regard-

ing CERCLA successor liability, ld. at 1245, 1248 (holding that Michigan

law applies). Judge Kennedy, concurring in Anspec, explained at length

that "the existence and status of a 'corporation' allegedly liable under

[CERCLA] section 9607 should be determined by reference to the law

under which the 'corporation' was created." Id. at 1248 (Kennedy, J.,

concurring).

The Third Circuit, in Smith Land & Improvement Corp. v. Celotex

Corp., 851 F.2d 86, 91-92 (3d Cir. 1988), cert. denied, 488 U.S. 1029

(1989), endorsed federal common law, but noted that the successor liability

standards adopted in most states should guide the court's decision. (The

Asarco opinion cited Smith Land.) The Fourth Circuit agreed that

successor liability under CERCLA should be divined through a federal

common law. United States v. Carolina Transformer Co., 978 F.2d 832,

837 (4th Cir. 1992). The Fourth Circuit did not address the issue in depth,
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relying upon a previous case (not involving successor liability) in which

the court had applied a federal rule to a CERCLA issue. Id. 5

Every circuit decision suggesting the availability of federal common-

law powers under CERCLA was rendered before the Supreme Court's

recent decision in O'Melveny & Myers v. FDIC, 114 S. Ct. 2048 (1994).

The Supreme Court's holding restricting the adoption of federal common

law should now resolve the split in the prior appellate court decisions.

Since the date of the Supreme Court's ruling in O'Melveny, several circuits

have relied upon that decision to hold that state law must govern issues of

corporate or contractual law under CERCLA. The tide has plainly shifted

in the wake of O'Melveny as the federal courts follow the command of the

Supreme Court to eschew judicial invention of common law absent the

most compelling of circumstances.

In Citizens Electric Corp. v. Bituminous Fire & Marine Ins. Co., 68

F.3d 1016 (7th Cir. 1995), the Seventh Circuit ruled that Illinois law

governed the question of whether and when a CERCLA suit may be

commenced against a corporation that has been dissolved, ld. at 1018-19.

Citing O'Melveny, the court said that "federal law [should be] deemed to

track state law" on this issue. Id. at 1019.

In Beazer East, Inc. v. The Mead Corp., 34 F.3d 206 (3d Cir. 1994),

cert. denied, 115 S. Ct. 1696 (1995), the Third Circuit backed away from

5 The Eighth Circuit, in United States v. Mexico Feed and Seed Co.,
980 F.2d 478 (8th Cir. 1992), declined to decide the issue, suggesting in
dicta that the district court below was "probably correct" in applying

federal law, given "the national application of CERCLA and fairness to

similarly situated parties." Id. at 487 n.9.
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its assumption of common law in the CERCLA context. Citing O'Melveny,

the court determined to apply state law to the issue of whether an

indemnification provision would be construed to include CERCLA

liability. Id. at 214-15. Although it distinguished its decision in Smith

Land, the court prefaced that distinction with an interesting footnote

expressing trepidation about judicial common law-making:

It is perhaps material to note that these [federal common
law] standards do not spring full formed and grown from the
heads of federal judges as Athena did from Zeus nor does any
Delphic oracle whisper uniformly in each judge's ear.

Beazer East, 34 F.3d at 214 n.3.

Finally, the Sixth Circuit -- which had rejected common law powers

under CERCLA even prior to O'Melveny -- has reaffirmed its conclusion

that "the liability of a successor corporation for CERCLA obligations is

determined by reference to state corporation law, rather than federal

common law." City Management Corp. v. U.S. Chemical Co., 43 F.3d

244, 250 (6th Cir. 1994).
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BI Under the Supreme Court's Test for Identifying the Rare
Case in Which Federal Common Law is Warranted, the
Presumption in Favor of State Law as the Rule of Decision
Has Not Been Overcome for Cases Involving Corporate
Successor Liability Under CERCLA

The presumption that state law should be incorporated into
federal common law is particularly strong in areas in which

private parties have entered legal relationships with the
expectation that their rights and obligations would be

governed by state law standards .... Corporation law is one
such area.

Kamen v. Kemper Financial Services, Inc., 500 U.S. 90, 98
(1991) (emphasis added)

Respect for federalism and comity for the states has caused the

Supreme Court consistently to refuse to create a federal rule of decision

that displaces state law in an area of traditional state concern. See United

States v. Yazell, 382 U.S. 341, 352 (1966) ("Both theory and the prece-

dents of this Court teach us solicitude for state interests .... ");

Reconstruction Finance Corp. v. Beaver County, 328 U.S. 204, 210 (1946)

(holding that state law should be applied to a matter that is "deeply rooted

in state traditions, customs, habits, and laws"). As demonstrated by the

above quotation from Kamen, state corporation law is one of those areas.

Congress has long mandated that state law be regarded as the rule of

decision unless Congress has declared otherwise. The Rules of Decision

Act, codified at 28 U.S.C. § 1652 and based on Section 34 of the Judiciary

Act of 1789, 1 Stat. 92, states:
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The laws of the several states, except where the Consti-
tution or treaties of the United States or Acts of Congress
otherwise require or provide, shah be regarded as rules of
decision in civil actions in the courts of the United States
where they apply.

The statute creates a presumption that state law -- not federal common law

-- is to be applied by the federal courts in all civil litigation (not just

diversity cases) except to the extent that a federal statute, treaty or Con-

stitutional provision requires a different rule of decision. See Morgan v.

South Bend Community School Corp., 797 F.2d 471,474 (7th Cir. 1986)

(holding that the Rules of Decision Act is not limited to diversity cases).

In United States v. Kimbell, 440 U.S. 715 (1979), the Supreme

Court set forth three considerations the courts should weight to determine

whether the presumption in favor of state law has been overcome. These

considerations are: (1) whether the vindication of federal interests

requires a "nationally uniform body of law," (2) "whether application of

state law would frustrate specific objectives of the federal programs," and

(3) "the extent to which application of a federal rule would disrupt

commercial relationships predicated on state law." Id. at 728-29.

These standards are framed to minimize significantly the likelihood

that the courts will create federal rules of decision. The uniform body of

law must be a necessity; the interference of state law must be with discrete

federal interests and must be concretely demonstrated. O'Melveny clarifies

that the heavy burden of proving that state law conflicts with a federal

policy rests squarely with the party urging the unusual step of creating

federal common law. See O'Melveny & Myers, 114 S. Ct. at 2055 (dis-

cussing FDIC's failure to "identify[] a specific concrete federal policy or
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interest that is compromised by" state law). Even still, state law ought to

be employed when the effect of a federal rule would be to frustrate

commercial expectation grounded in state law. Only when all these

considerations are satisfied would a case qualify as "one of those

extraordinary cases in which the judicial creation of a federal rule of

decision is warranted." O'Melveny & Myers, 114 S. Ct. at 2056.

1. There is No Need for the Federal Courts to Create a
"Nationally Uniform Body of Law" on Corporate
Successorship, and Federal Common Law Would
Perpetuate the Confusion and Disunity That Prevails
in the Federal Courts in CERCLA Cases

Nothing on the face of the statute, or in the authoritative legislative

reports, even hints that Congress intended to displace state corporation law.

Beyond the Act's definition of "person" as including "corporation," 42

U.S.C. § 9601(21), CERCLA is silent. The presumption of the Rules of

Decision Act in favor of applying state law has not been rebutted.

This Court's decision in Long Beach Unified School District v.

Godwin California Living Trust, 32 F.2d 1364, 1368 (9th Cir. 1994), is

illustrative of the proper analysis. The question before the Court in

Godwin was whether the holder of an easement, who had not actively con-

tributed to a hazardous waste site as an "operator," nonetheless should be

treated as an "owner" of land subject to CERCLA liability, ld. at 1366-70.

This Court, observing that "CERCLA gives no definition of 'owner,' "

applied the maxim of statutory construction that " 'statutory terms have

their ordinary meanings rather than unusual or technical meanings.' " Id.

at 1368 (quoting Edward Hines Lumber Co. v. Vulcan Materials Co., 861
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F.2d 155, 156 (7th Cir. 1988)). The Court then relied upon California

common law to conclude that the easement holder is not regarded "as the

owner of the property burdened by it." ld. The same analysis would lead

ineluctably to the conclusion that the term "corporation" in CERCLA

should also be defined by state law.

In enacting CERCLA, Congress deliberately left room for the opera-

tion of state law, thus acknowledging that nationwide uniformity in inter-

stitial statutory decisional rules is not required here. For example, Section

107(l)(1) of CERCLA, 42 U.S.C. § 9607(1)(1), establishes a lien in favor

of the United States on real property subject to or affected by a CERCLA

clean-up to secure repayment of costs. However, this section makes the

priority of that lien against other creditors, and thus the United States's

potential ability to recover its costs, subject to determination under state

law. Id. § 9607(l)(3).

Likewise, in Section 107(e) of CERCLA, 42 U.S.C. § 9607(e),

Congress expressly preserved the efficacy of private indemnification

agreements. This Court recognized that Congress thereby preserved the

associated body of state contract law under which indemnity agreements

are to be interpreted. Mardan Corp. v. C.G.C. Music, Ltd., 804 F.2d 1454

(9th Cir. 1986).

Similarly, Section 113(0(1) of CERCLA, 42 U.S.C. § 9613(f)(1),

provides that claims for contribution shall be brought "in accordance with

•.. the Federal Rules of Civil Procedure." Those Rules, in turn, provide

that "[t]he capacity of a corporation to sue or be sued shall be determined

by the law under which it was organized." Fed. R. Civ. P. 17(b). Once
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again, this Court determined that the amenability to suit of a corporation

under CERCLA is governed by state law, not by federal common law.

Levin Metals Corp. v. Parr-Richmond Terminal Co., 817 F.2d 1448, 1451

(9th Cir. 1987).

The Supreme Court has held that where part of a statutory scheme

relies on state law, the "assumption" that uniformity is necessary cannot be

sustained. See Reconstruction Finance Corp. v. Beaver County, 328 U.S.

204, 209 (1946). Furthermore, a court-made federal rule should not be

adopted "to supplement federal statutory regulation that is comprehensive

and detailed; matters left unaddressed in such a scheme are presumably left

subject to the disposition provided by state law." O'Melveny & Myers, 114

S. Ct. at 2054.

The question of corporate successor liability can properly be decided

under state law without the need for a uniform federal rule. State law

already imposes liability on truly "responsible" successor corporations

through established rules of successorship. "The law in the fifty states on

corporate dissolution and successor liability is largely uniform." Anspec

Co. v. Johnson Controls, Inc., 922 F.2d 1240, 1249 (6th Cir. 1991)

(Kennedy, J., concurring). No state's law provides a haven for companies

liable under CERCLA by allowing them to fraudulently shield their assets.

Thus, state law imposes no obstacle to uniform enforcement of CERCLA

liability. Indeed, appellant Railroads do not ask this Court to exercise

common law-making powers because of a lack of uniformity among the

states, but rather because they are not satisfied with traditional rules of

corporate successor liability and prefer a " 'more expansive view of
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successor liability.' " See Brief for Plaintiffs-Appellants at 38 (quoting

United States v. Western Processing Co., 751 F. Supp. 902, 905 (W.D.

Wash. 1990)).

The incorporation of existing state law has an important advantage

over the creation of new federal common law. State law, evolved over

decades and frequently codified in state statutes, is well developed. It can

easily be discovered and applied. By contrast, the creation of new federal

common law is a difficult and open-ended task. Courts creating new

federal common law will be faced with the complicated, confusing, and

continuing burden of fashioning the appropriate rule to be adopted under

varying circumstances and as each new element of corporation law comes

before the courts. See Wallis v. Pan American Petroleum Corp., 384 U.S.

63, 68 (1966) (stating that the Court must consider "the feasibility of

creating a judicial substitute" for state law).

In fact, the federal courts' recent adventure into federal common

law-making for corporate successorship under CERCLA has been an

unhappy story. Rather than promoting uniformity, the result has been a

Tower of Babel, with a singularly unmusical cacophony of voices and the

inharmonious noise of conflicting policies. There are disturbing conflicts

and uncertainties over a myriad of critical issues that typically would be

decided under existing state law: (1) whether to adopt an expanded

"continuity of enterprise" theory for successor liability beyond traditional

corporation law; 6 (2) whether continuity of ownership is an absolute pre-

6 Compare United States v. Carolina Transformer Co., 978 F.2d 832,
838 (4th Cir. 1992) (imposing successor liability under substantial

(cont'd)
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condition to successor liability, even under traditional rules; 7 (3) whether a

purchasing corporation's knowledge of the seller's CERCLA liabilities is a

requirement to successor liability under expansive theories; 8 and (4)

whether the asset purchaser must have a "causal link to the harm" before

continuity test) with City Management Corp. v. U.S. Chemical Corp., 43
F.2d 244, 251-53 (6th Cir. 1994) (applying state law to hold that an
expanded version of successor liability should be limited to product
liability cases) and John S. Boyd Co. v. Boston Gas Co., 992 F.2d 401,408
(lst Cir. 1993) (limiting successor liability to four traditional exceptions to
non-liability of asset purchasers).

7 Compare Sylvester Bros. Dev. Co. v. Burlington Northern R.R.,
772 F. Supp. 443, 448 (D. Minn. 1990) (holding that continuity of
shareholders is necessary for de facto merger doctrine to apply) with HRW
Systems, Inc. v. Washington Gas Light Co., 823 F. Supp. 318, 334 (D. Md.
1993) (holding that no one factor, including continuity of shareholders, is
determinative under de facto merger doctrine) and Diaz v. South Bend
Lathe Inc., 707 F. Supp. 97, 101 (E.D.N.Y. 1989) (holding that
shareholder continuity is not essential to de facto merger doctrine).

s Compare United States v. Atlas Minerals & Chemicals, Inc., 824 F.
Supp. 46, 50 (E.D. Pa. 1993) (holding that continuity of enterprise theory
applied only to prevent "strategic behavior by corporate actors who know
of or anticipate CERCLA problems) and Allied Corp. v. Acme Solvents
Reclaiming, Inc., 812 F. Supp. 124, 129 (N.D. Ill. 1993) (holding the
continuing enterprise theory applies "only when it has been shown that the
asset purchaser has knowledge of the potential liability and responsibility
for that liability") with Atlantic Richfield Co. v. Bolsenski, 847 F. Supp.
1261, 1287 (E.D. Pa. 1994) (holding that substantial continuity test ought
not to be limited to cases with proof that the alleged purchaser had

knowledge or actual notice of potential CERCLA liability); Northwestern
Mutual Life Ins. Co. v. Atlantic Research Corp., 847 F. Supp. 389, 399
(E.D. Va. 1994) (articulating eight factors for applying the substantial

continuation theory, not including a requirement of knowledge of potential
CERCLA liability).
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being subjected to successor liability. 9 The confusion is further illustrated

by the policy arguments made by appellant Railroads about how their

preferred successorship test should be defined and how a multiplicity of

factors should be weighed m issues on which the courts cited above fall

into opposing camps. Brief for Plaintiffs-Appellants at 38-48.

As this Court stated in Mardan, in the context of releases of

CERCLA liability, "creation of a federal rule, as opposed to incorporating

a ready-made and fully fleshed out body of state law, would, during the

development of that federal rule, leave parties very uncertain about what

rule governed .... " Mardan, 804 F.2d at 1460. Unless the courts fol-

low the Supreme Court's guidance in O'Melveny by adopting state law as

the rule of decision, every CERCLA case involving successor liability

allegations could give rise to yet another test and still another weighing and

refinement of governing factors.

9 Compare Atlas Minerals, 824 F. Supp. at 51 (holding that substantial

continuity theory applies only when "there is a causal link between the
CERCLA defendant and the environmental harm") and Kleen Laundry &

Dry Cleaning Services, Inc. v. Total Waste Management Corp., 817 F.

Supp. 225, 232 (D. N.H. 1993) (requiring a link between the alleged
successor and the hazardous waste site before continuing enterprise liability
can be imposed) with Atlantic Richfield Co., 847 F. Supp. at 1287
(rejecting cases holding that there must be a causal link between alleged
successor and the environmental harm).
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2. Application of State Corporation Law Will Not
Frustrate Specific Objectives of CERCLA, and
Assertions That States Will "Race to the Bottom" to

Create Safe Havens for Polluters are Speculative

One of the primary purposes of CERCLA is to "impose[] the costs of

the cleanup on those responsible for the contamination." Pennsylvania v.

Union Gas Co., 491 U.S. 1, 7 (1989); see also Meghrig v. KFC Western,

Inc., 116 S. Ct. 1251, 1254 (1996) (stating that "the 'two main purposes of

CERCLA' are 'prompt cleanup of hazardous waste sites and imposition of

all cleanup costs on the responsible party' "; quoting General Electric Co.

v. Litton Industrial Automation Systems, Inc., 920 F.2d 1415, 1422 (8th

Cir. 1990)). However, to state this statutory objective is to beg the

question of who is "responsible." "[M]erely identifying imposition of lia-

bility on responsible parties as an objective of CERCLA does not provide

much help in determining whether state rules should be adopted." Richard

G. Dennis, Liability of Officers, Directors and Stockholders Under

CERCLA: The Case for Adopting State Law, 36 Viii. L. Rev. 1367, 1475

(1991). The issue of successorship arises only when the corporation under

consideration has committed no acts of ownership, operation, generation,

or transportation with respect to the waste site at issue -- that is, when the

ordinary meaning of "responsibility" fails to suggest liability. CERCLA

does not purport to be a source of authority for corporate existence,

corporate continuation, corporate successorship, or corporate dissolution.

Most importantly, there is no evidence that application of state cor-

poration law will frustrate the objectives of CERCLA. In applying the

"consistency" test, the Supreme Court has refused to accept "generalized

pleas for uniformity as substitutes for concrete evidence that adopting state
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law would adversely affect [federal interests]." Kimbell Foods, 440 U.S. at

730; see also O'Melveny & Myers, 114 S. Ct. at 2055 (demanding that the

party urging creation of federal common law "identify[] a specific, con-

crete federal policy or interest that is compromised by" state law).

In response to the purely speculative argument that states might

adopt corporation laws that unduly limit successor liability, Judge Kennedy

provides the rejoinder:

Any fears that states will engage in a "race to the bot-
tom" in their effort to attract corporate business and enact
laws that limit vicarious liability are in my opinion ground-
less. States have a substantial interest in protecting their
citizens and state resources. Most states have their own

counterparts to CERCLA and the EPA and they share a
complementary interest with the United States in enforcement
of laws like CERCLA that are used to remedy environmental

contamination. I see no necessity to create federal common
law in this area to guard against the risk that states will create
safe havens for polluters.

Anspec, 922 F.2d at 1250 (Kennedy, J., concurring); see also Dennis,

supra, 36 Viii. L. Rev. at 1488 ("None of the CERCLA opinions refer to

testimony or other evidence to support the claims that state liability rules

will, in fact, interfere with federal cleanup efforts, or create 'safe havens'

for polluters or threaten the Superfund."). There is no suggestion here or

evidence of record that California, whose law governs this transaction, is a

peculiarly hospitable state for polluters or has departed from traditional

rules of successor liability. Moreover, the "race to the bottom" accusation

turns on the unfounded notion that states could or would manipulate

general principles of corporate law, applicable in all other contexts, to ease

the environmental liabilities of a few.
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In the end, the contentions for a federal common law of successor

liability under CERCLA disintegrate into the "more money arguments" the

Supreme Court has repeatedly rejected. See, e.g., O'Melveny & Myers,

114 S. Ct. at 2055; Kimbell Foods, 440 U.S. at 737-38; United States v.

Yazell, 383 U.S. 341,348 (1966). Some courts have become enamored of

federal common law and potentially broader successorship rules as a way

to enlarge the pool of parties available to pay clean-up costs. See United

States v. Western Processing Co., 751 F. Supp. 902, 905 (W.D. Wash.

1990) (asserting that a "more expansive view of successor liability under

CERCLA fosters a more equitable sharing of remediation costs"). The

appellant Railroads on this appeal echo this "more money" claim, arguing

for "a more equitable sharing" of expenses. Brief for Plaintiffs-Appellants

at 31.

This "more money" argument is identical to that rejected by the

Supreme Court in O'Melveny & Myers. The Federal Deposit Insurance

Corporation contended in that case that federal common law was necessary

to ensure private, rather than taxpayer, funding of bank bailouts.

O'Melveny & Myers, 114 S. Ct. at 2055. In response to the contention that

state law rules might limit liability of private parties and thereby "deplet[e]

the deposit insurance fund," the Supreme Court stated:

[W]hat respondent must mean by "depletion" is simply the

foregoing of any money which, under any conceivable legal
rules, might accrue to the fund. That is a broad principle
indeed, which would support not just elimination of the
defense at issue here, but judicial creation of new, "federal-
common-law" causes of action to enrich the fund. Of course

we have no authority to do that, because there is no federal

policy that the fund should always win.
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ld.

The Court further dismissed the FDIC's contention "that it would

'disserve the federal program' to permit California to insulate 'the

attorney's or accountant's malpractice,' thereby imposing costs 'on the

nation's taxpayers, rather than on the negligent wrongdoer." Id. The foot-

note dicta in Asarco regarding CERCLA successor liability is remarkably

similar in structure and content to this unsuccessful FDIC argument: "A

state law which unduly limits successor liability could cut off the EPA's

ability to seek reimbursement from responsible parties for cleaning up a

hazardous waste site .... This would result in great expense to the

taxpayer, which is contrary to CERCLA's purposes." Asarco, 909 F.2d at

1263 n.2.

In O'Melveny, the Supreme Court said the FDIC's argument was

"positively probative of the dangers of [the FDIC's] facile approach to

federal-common-law-making." O'Melveny &Myers, ll4 S. Ct. at 2055.

"By presuming to judge what constitutes malpractice," the Supreme Court

observed, "this argument demonstrates the runaway tendencies of 'federal

common law' untethered to a genuinely identifiable (as opposed to

judicially construed) federal policy." Id. Substitute "corporate successor

liability" for "malpractice," and the Supreme Court's admonition stands as

a warning against the same "runaway tendencies of 'federal common

law' " when federal courts attempt to judicially construct corporation

successorship law in CERCLA cases.

In any event, the adoption of novel theories of vicarious liability are

not essential to protection of the truly federal interest, that is, the interest
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of the federal government in recovering its costs. CERCLA provides a

regime of both strict and joint and several liability. This ensures that, as in

this case, private resources will be tapped for the costs of cleaning up

despoiled sites. That is the federal interest. The ancillary issue of vicari-

ous liability typically arises where, as here, there is a dispute among pri-

vate parties concerning the proper allocation of the financial obligations. _0

3. Application of New Federal Common Law Would
Severely Disrupt Existing Commercial Relationships,
Promote Unfairness to Those Who Had Relied Upon
Longstanding State Law Principles, and Paralyze
Future Corporate Transactions

In Kimbell Foods, the Supreme Court refused to displace state law

by a federal rule, explaining that "[b]ecause the ultimate consequences of

altering settled commercial practices are so difficult to foresee we hesitate

to create new uncertainties in the absence of careful legislative delibera-

tion." Kimbell Foods, 440 U.S. at 739-40. Likewise, in this case, a federal

rule of corporate successor liability disrupts commercial relationships

predicated on state law.

lo Even in those rare cases where there are no responsible parties

available to bear the cleanup costs, the burden will shift to the Superfund,
not the general taxpayer. The Superfund is funded principally by a tax on
chemical and petroleum feedstocks and by a corporate environmental tax.
26 U.S.C. §§ 59A, 4611, 9507(b). See generally Jerry L. Anderson, The

Hazardous Waste Land, 13 Va. Envtl. L.J. 1, 28-29 (1993). Congress
intended that the Superfund would occasionally be called upon to pay for

some cleanup costs -- indeed, that is its primary purpose. Congress did
not expect that CERCLA liability would be so far expanded that the
Superfund would never be drawn upon.
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Corporations negotiated numerous acquisitions and asset purchases

long before CERCLA was enacted and, as was true in this case, continued

to structure such transactions in reliance on state law before the courts

announced a new regime of federal common law. "The prices paid by the

buyers to the sellers in those transactions undoubtedly reflected, in part,

the parties' understanding concerning who retained the seller's liabilities."

Anspec, 922 F.2d at 1250 (Kennedy, J., concurring). The interposition of

a new federal common law rule would upset settled expectations and

unfairly deprive commercial actors of their justified reliance on state law

governing corporations, mergers, transfer of liabilities, etc.

By expanding successor liability beyond the traditional rules of state

law upon which corporate transactions are predicated, federal courts would

transform "CERCLA [into] a gun-toting lunatic who randomly fires

financial bullets at those unfortunate enough to stray in the vicinity." See

Green, supra, 87 Nw. U. L. Rev. at 916. The unfair consequences of this

change in the rules of the game radiates out from the corporate buyers and

sellers to shareholders, lenders, suppliers, and customers of the corporate

entities.

In addition, "the creation of federal common law in this area will

create uncertainty in future commercial transactions." Anspec, 922 F.2d at

1250 (Kennedy, J., concurring). As described above in Section I.B.1, the

current state of federal common law on corporate successor liability is

unsettled and therefore unsettling. Parties structuring business transactions

thus cannot know what the "federal common law" in a particular district or
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circuit will require and how it may differ from the state law that will

continue to govern all other aspects of the transaction.

Ad hoc creation of federal common law introduces paralyzing

uncertainty. Commerce will be slowed. Like any unknown or contingent

liability on the part of a selling business, the unsettled state of the law here

will "raise the prospect of stymied business transfers, with assets caged in

the hands of a demoralized and disabled management that is unable to sell

its operations to a higher-valuing and perhaps more capable user." See

Mark J. Roe, Mergers, Acquisitions, and Tort: A Comment on the Prob-

lem of Successor Corporation Liability, 70 Va. L. Rev. 1559, 1561 (1984).

Ironically, the uncertainty will chill asset sales from ailing entities that

could generate revenues to cover environmental clean-up costs.

The traditional rules of corporate successor liability prevailing in the

states "provide a desirable balance between the interest in compensating

[those with claims against the predecessor], and the interest of fairness

involved in shielding a successor corporation from the fallout created by

its predecessor's acts." See G. William Joyner, III, Comment, Beyond

Budd Tire: Examining Corporate Successor Liability in North Carolina,

30 Wake Forest L. Rev. 889, 890 (1995) (discussing North Carolina cor-

porate successor liability in tort context). Moreover, the rule of non-

liability for purchase of assets promotes the "goal of free transferability of

assets to their best user." Roe, supra, 70 Va. L. Rev. at 1572.

In Leannais v. Cincinnati, Inc., 565 F.2d 437 (7th Cir. 1977), in a

diversity tort suit, the Seventh Circuit refused to anticipate Wisconsin

courts and judicially create a new "far-reaching exception to the non-
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liability of assets purchasers, so long the basis of economic decisions by its

citizens." ld. at 441. The court stated:

Courts are ill-equipped ... to balance equities among future
plaintiffs and defendants. Such forays can result in wide-
ranging ramifications on society, the contemplation of which
is precluded by the exigencies of deciding a particular case
presented on a limited record developed by present parties.

Id. Congress, and not the courts, "can study the societal and economic

impacts that would result from the imposition of [CERCLA] liability on

additional parties." Kathryn A. Bamard, EPA's Policy of Corporate Suc-

cessor Liability Under CERCLA, 6 Stan. Envtl. L.J. 78, 102 (1986-87).

As the Supreme Court stated in rejecting a federal common law approach

in O'Melveny, "[w]ithin the federal system, at least, we have decided that

that function of weighing and appraising 'is more appropriately for those

who write the laws, rather than for those who interpret them.' "

O'Melveny & Myers, 114 S. Ct. at 2056 (quoting Northwest Airlines, Inc.

v. Transport Workers, 451 U.S. 77, 98 n.41 (1981)).

- 40 -



IL CALIFORNIA FOLLOWS THE TRADITIONAL RULE

OF NON-LIABILITY FOR PURCHASE OF ASSETS
AND DOES NOT RECOGNIZE THE EXPANSIVE

"CONTINUITY OF ENTERPRISE" THEORY OF

SUCCESSOR LIABILITY

Because federal common law should not be created to displace state

corporation law, California law governs the question of corporate suc-

cessorship in this case. 11 The traditional rule in the majority of states,

"which is well settled, is that where one company sells or otherwise

transfers all its assets to another company, the latter is not liable for the

debts and liabilities of the transferor." 15 William M. Fletcher,

Cyclopedia of the Law of Private Corporations § 7122, at 188 (rev. ed.

1983). Califomia adheres to this general rule of non-liability for asset

acquisitions by one corporation from another. See, e.g., Phillips v. Cooper

Laboratories, Inc., 264 Cal. Rptr. 311,314 (1989); Schwartz v. McGraw-

Edison Co., 92 Cal. Rptr. 776, 783-84 (Cal. App. 1971).

The purchaser of assets does not assume the selling corporation's

liabilities unless (1) there is an express or implied agreement of assump-

tion, (2) the transaction amounts to a merger or consolidation of the two

corporations, (3) the purchasing corporation is a mere continuation of the

11 There is no conflict of law issue in this case because it involves a

purchase of assets by one California corporation, PureGro, from another
California corporation, Brown & Bryant, as well as claims arising from a
hazardous waste site in California. Most importantly, the asset purchase
contracts involved provide that the agreement shall be "governed by the
laws of the State of Califomia." (2 ER 350a, 354). Although BFI believes
that a contractual choice-of-law provision should be given full effect on
this issue, there simply is no conflict presented in this case and thus no need
for the Court to decide choice of law issues.
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seller, or (4) the transfer of assets to the purchaser is for the fraudulent

purpose of escaping liability for the seller's assets. Phillips, 264 Cal. Rptr.

at 314; Schwartz, 92 Cal. Rptr. at 784.12 On appeal, the appellant

Railroads concede that none of these exceptions, but for the fraudulent

transfer exception, might apply in this case. Brief for Plaintiffs-Appellants

at 35 n.39.

A. PureGro Paid Adequate Consideration for Its Purchase of
Assets From a Failing Business and Cannot Be Held Liable
as a Successor Under a Fraudulent Transfer Theory

The Railroads argue, at the conclusion of their brief, that issues of

material fact remain as to whether the purchase of assets by PureGro

constituted a fraudulent transfer because of lack of adequate consideration.

Brief for Plaintiffs-Appellants at 48-53. Although BFI has no direct

interest in the outcome of this particular dispute under the application of

Califomia state law, it appears to us that the Railroads mischaracterize the

transaction at issue as the purchase of Brown & Bryant's business. Id. at

50. To the contrary, the acquisition was solely of equipment and inventory

(2 ER 347, 351). Indeed, the asset acquisition agreement clarified that the

12 As this Court recognized in Gee v. Tennesco, Inc., 615 F.2d 857
(9th Cir. 1980), the Califomia Supreme Court has "created, in effect, a
fifth exception to the general rule which imposes liability under certain
circumstances for the manufacturer of defective products." Id. at 863
(citing Ray v. Alad Corp., 136 Cal. Rptr. 574 (Cal. 1977)). This "product-
line" exception has no relevance in this case and has not been argued by the
Railroads. In any event, as the Sixth Circuit recently ruled, a state pro-
duct-line successorship rule is, by its nature and purpose, limited to
products liability cases and does not extend to CERCLA environmental
liability cases. City Management Corp. v. U.S. Chemical Co., 43 F.3d 244,
251-53 (6th Cir. 1994).
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transaction "is not intended to be a ... purchase of the business" of

Brown & Bryant (2 ER 350). Thus, the determination of adequate consi-

deration turns upon the value of the assets purchased.

The Railroads argue that the purchase of the equipment was at a

"forced-sale" price and observe that the district court at a preliminary

point in an oral hearing observed there was a dispute about whether a fair

price was paid for the equipment. Brief for Plaintiffs-Appellants at 50, 52

n.50. In fact, as is undisputed, the price paid was according to an appraisal

done the previous year (2 ER 543, 569). In its summary judgment ruling,

the district court recognized that the consideration was adequate under

"fire-sale" conditions (3 ER 607). At the time of the sale, Brown &

Bryant was fading fast, was nearly insolvent, had lost banking credit, and

faced large environmental liabilities (1 ER 260-62). The Railroads cannot

expect that anyone would pay full replacement value prices for used

equipment purchased at arm's length from a failing business which had a

very limited market for unloading its assets.

Most importantly, the Railroads make no argument in their brief and

refer to no evidence concerning what would have been an appropriate

price for these assets. It is not the duty of PureGro to prove that

consideration was fair;, it is the Railroads' "burden to establish with record

evidence that the consideration given was not 'fair' ". See City

Environmental, Inc. v. U.S. Chemical Co., 814 F. Supp. 624, 641 (E.D.

Mich. 1993), aft'd, 43 F.3d 244 (6th Cir. 1994); see also Maloney v.

American Pharmaceutical Co., 255 Cal. Rptr. 1, 3 n.3 (Cal. App. 1988)

(holding, in rejecting a corporate successor liability claim, that the burden
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of showing a want of consideration lies with the party asserting it). Thus,

no claim has been preserved on appeal that the consideration for the assets

was insufficient. Maloney, 255 Cal. Rptr. at 3 (holding that in the absence

of record evidence of insufficient consideration, "the consideration recited

in the bill of sale [of the assets] was presumptively sufficient").

Rather, the Railroads' primary argument appears to be that Pure-

Gro's subsequent attraction of Brown & Bryant's customers and increase in

profits demonstrates that the consideration paid was inadequate. The

attraction of customers was a natural result of PureGro's visible presence

as a competitor in the county and the decline of Brown & Bryant. In any

event, these subsequent developments cannot alter the nature of the

underlying transaction as one limited to the acquisition of assets. The only

relevant issue as a matter of corporate successorship law is whether the

acquired assets were purchased at a reasonable price, not whether PureGro

was later successful in hiring valuable employees and marketing its

growing capacity to new customers.

First, as the district court observed, "many of the customers

acquired and increased sales enjoyed by PureGro would have been

acquired and enjoyed simply because Brown & Bryant was going out of

business .... Brown & Bryant customers had to purchase fertilizer and

pesticides somewhere, and PureGro was willing to sell" (3 ER 604).

Beyond speculation that another competitor might have obtained the

business and general assertions of fraudulent wrongdoing, Brief for

Plaintiffs-Appellants at 51-52, the Railroads make no concrete evidentiary
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showing that any other agricultural fertilizer and pesticide company was

positioned to seize these opportunities.

Second, the fact that PureGro's acquisition of assets was made with

the knowledge that Brown & Bryant's position in the market would decline

and that PureGro could simultaneously attract many of the employees does

not alter the nature of the asset purchase transaction. PureGro purchased

only assets. Many, but not all, of Brown & Bryant's employees were

interviewed and hired; those employees would certainly have been free to

join the competitor that the Railroads speculate was positioned to seize the

fertilizer business in the county. Likewise, the farm customers were free

to take their business elsewhere and PureGro was free to refuse to service

them. Indeed, PureGro entered into an independent contractor agreement

with John Brown precisely in order to encourage the customers to switch

to the new provider (2 ER 358). And PureGro rejected several former

Brown & Bryant customers as unsatisfactory credit risks (2 ER 344, 572).

B. California Does Not Recognize an Expansive "Continuity
of Enterprise" Theory of Successorship as an Exception to
the General Rule of Non-Liability for Asset Purchasers

The Railroads' primary contention on appeal is that the traditional

rules of corporation law are insufficiently advantageous for plaintiffs seek-

ing to extend liability under CERCLA to additional entities. This Court

has approvingly quoted a description of CERCLA liability as "a black hole

that indiscriminately devours all who come near it." Long Beach Unified

School Dist. v. Godwin California Living Trust, 32 F.3d 1365, 1366 (9th

Cir. 1994) (quoting Jerry L. Anderson, The Hazardous Waste Land, 13
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Va. Envtl. L.J. 1, 6-7 (1993)). The Railroads seem intent upon ensuring

the accuracy of this description. But California law does not support them.

The Railroads, in advancing a novel "continuity of enterprise" or

"continuing enterprise" theory of corporate successorship, rely exclusively

upon federal court decisions. Brief for Plaintiffs-Appellants at 34-38.

There is no suggestion that such a theory would be recognized under

California corporation law. Instead, Califomia, like the majority of

jurisdictions, adheres to a general rule of non-liability for asset purchasers,

recognizing that encouragement of the productive use of assets promotes

the general economic welfare. See Section II.A of this Brief. Even when

the California Supreme Court extended corporate successor liability in the

narrow context of products liability, the court acknowledged that the

traditional rule has the "undoubted advantage of promoting the free availa-

bility and transferability of capital." Ray v. Alad Corp., 136 Cal. Rptr.

574, 576 (1977).

The Railroads' policy arguments for an exception from the

traditional rule should be directed to the California state legislature or state

court common law judges. See Leannais v. Cincinnati, Inc., 565 F.2d 437,

440 n.7 (7th Cir. 1977) (refusing to adopt new successor liability rule in

personal injury suit because "grave risks arise from court adoption of

policy considerations to effect a change in a law so fundamental to the

interdependent economic segments of a complex society").

- 46 -



CONCLUSION

For the foregoing reasons, the district court's decision should be

affirmed on the ground that state corporation law -- not an undefined

federal common law -- provides the rule of decision for corporate

successor liability under CERCLA and that the mere purchase of assets

does not permit transfer of liability under governing California law.
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