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STATEMENT OF THE ISSUES

I. When a Constitutional Right is Alleged, This
Reviews the Matter De Novo Under the Totality

Circumstances as Shown by the Entire Record.

• State v. Breuer, 577 N.W.2d 41 (Iowa 1998)

State v. Jones, 586 N.W.2d 379 (Iowa 1998)

Court
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II. The Iowa Supreme Court, the United States Supreme

Court, and the Substantial Majority of State Courts Have

Rejected the Claim That Private Landowners are Obliged
to Permit Trespassers to Occupy Their Properties as a
Political Forum.

Alderwood Assocs. v. Washington Envtl. Council, 635 P.2d 108 (Wash.

1981)

Batchelder v. Allied Stores Int'l, 445 N.E.2d 590 (Mass. 1983)

Citizens for Ethical Gov't v. Gwinnett Place Ass'n, 392 S.E.2d 8 (Ga. 1990)

Charleston Joint Venture v. McPherson, 417 S.E.2d 544 (S.C. 1992)

Cologne v. Westfarms Ass'n, 469 A.2d 1201 (Conn. 1984)

Eastwood Mall, Inc. v. Slanco, 626 N.E.2d 59 (Ohio 1994)

Fiesta Mall Venture v. Mecham Recall Comm., 767 P.2d 719 (Ariz. Ct.

App. 1989)

Frisby v. Schultz, 487 U.S. 474 (1988)

Guttenberg Taxpayers and Rentpayers Ass'n v. Galaxy Towers

Condominium Ass'n, 688 A.2d 156 (N.J. Super.), aft'd, 688 A.2d 108

(N.J. Super. App. 1996)

Hudgens v. National Labor Relations Bd., 424 U.S. 507 (1976)

Jacobs v. Ma/or, 407 N.W.2d 832 (Wis. 1987)
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Lloyd Corp. v. Tanner, 407 U.S. 551 (1972)

New Jersey Coalition Against War in the Middle East v. J.M.B. Realty

Corp., 650 A.2d 757 (N.J. 1994)

People v. Sterling, 287 N.E.2d 711 (Ill. 1972)

Robins v. Pruneyard Shopping Center, 592 P.2d 341 (Cal. 1979)
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Southcenter Joint Venture v. National Democratic Policy Comm., 780 P.2d
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State v. Lacey, 465 N.W.2d 537 (Iowa 1991)

State v. Felmet, 273 S.E.2d 708 (N.C. 1981)

State v. Schmid, 423 A.2d 615 (N.J. 1980)

State v. Wicklund, 589 N.W.2d 793 (Minn. 1999)

State v. Wicklund, 576 N.W.2d 753 (Minn. Ct. App. 1998)

Waremart, Inc. v. Progressive Campaigns, Inc., 989 P.2d 524 (Wash.

1999)

Western Pa. Socialist Workers 1982 Campaign v. Connecticut Gen. Life

Ins. Co., 515 A.2d 1331 (Pa. 1986)

Wilhoite v. Melvin Simon & Assocs., 640 N.E.2d 382 (Ind. Ct. App. 1994)

Woodland v. Michigan Citizens Lobby, 378 N.W.2d 337 (Mich. 1985)

Iowa State Constitution, Article I, Section 7

Julian N. Eule & Jonathan D. Varat, Transporting First Amendment

Norms to the Private Sector: With Every Wish There Comes a Curse, 45

UCLA L. Rev. 1537 (1998)
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III. Defendants' Claim That Free Speech Rights May Be Used

to Intrude Upon Unwilling Private Parties and to Trespass

Upon Private Property Finds No Support in the Language,

Structure, or History of the Iowa Constitution.

Bissell v. Starzinger, 112 Iowa 266, 83 N.W. 1065 (Iowa 1900)

Campbell v. Jackman Bros., 140 Iowa 475, 118 N.W. 755 (Iowa 1908)

Casey v. Lupkes, 286 N.W.2d 204 (Iowa 1979)
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New York Times v. Sullivan, 376 U.S. 254 (1964)

People ex tel. Decatur & State Line Ry. Co. v. McRoberts, 62 Ill. 38, 41

(Ill. 1871)

People v. DiGuida, 604 N.E.2d 336 (Ill. 1992)

People v. Haug, 37 N.W. 21 (Mich. 1888)

SHAD Alliance v. Smith Haven Mall, 488 N.E.2d 1211 (N.Y. 1985)

Southcenter Joint Venture v. National Democratic Policy Comm., 780 P.2d

1282 (Wash. 1989)

Iowa State Constitution:

Article I, Section 1

Article I, Section 5 (repealed)
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IV. Expropriation of Private Property to be Used for Public

Purposes, Such as Political Demonstrations or Literature
Distribution, May Violate the Rights of Private Land-
owners Under the First and Fifth Amendments of the
United States Constitution and Under Sections 1, 7, and 18
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Boy Scouts of America v. Dale, 120 S. Ct. 2446 (2000)

Cologne v. Westfarms Ass'n, 469 A.2d 1201 (Conn. 1984)
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Hurley v. Irish-American Gay, Lesbian & Bisexual Group, 515 U.S. 557

(1995)
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133 (1989)

-5-



STATEMENT OF THE CASE

Defendants-appellants, Paul Engler and Deborah Helt, were arrested

and charged with criminal trespass after entering a private shopping center

(the Valley West Mall in West Des Moines), distributing leaflets making

politically-charged accusations against one of the center's merchants, and

refusing to cease their protest or leave the premises after repeated requests

by center employees and police officers (App. 28-29, 36-37).

Defendants moved to dismiss the charges, contending that their

activities constituted the exercise of their state constitutional right to free-

dom of speech under Article I, Section 7 of the Iowa Constitution, notwith-

standing that they conducted their protest in a private shopping center

(App. 30-33). 1 By order dated August 6, 1999, Associate District Judge

Karen Romano of the Iowa District Court for Polk County denied the

motion to dismiss, ruling that defendants' argument--that the state constitu-

tional right of free speech applies against private landowners--had been

i In their motions to dismiss below, defendants also relied upon the rights of

assembly and petition in Article I, Section 20 of the Iowa Constitution. However,
defendants made no specific argument concerning these particular provisions
below and do not even cite Article L Section 20 on appeal to this Court. In any

event, as Judge Romano observed, "[t]here is no evidence that the defendants

were attempting to make their opinions known to their representatives or to
petition for redress of grievances" (App. 156). Their protest was "not aimed
towards seeking redress from the government or influencing the government"
but rather "was targeted towards a particular private business" (App. 156-157).

Judge Blane agreed "that Iowa's Constitution does not provide a right to

assemble on private property" (App. 172).
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squarely rejected by the Iowa Supreme Court in State v. Lacey, 465

N.W.2d 537 (Iowa 1991) (App. 153-157).

Following the denial of the motion to dismiss, defendants waived

their fight to a jury trial and agreed to a stipulated set of facts upon which

the court would enter judgment (App. 158). In this stipulation, defendants

agreed that their only claimed justification for the trespass was the

assertion of a constitutional right made in the motion to dismiss (id.).

Accordingly, on August 26, 1999, Judge Romano entered an order adjud-

ging the defendants guilty of trespass (App. 159-160).

Defendants timely appealed to the Iowa District Court for Polk

County (App. 161-162). On December 20, 1999, Judge Richard G. Blane

II affirmed the judgment of conviction, observing that the Iowa Supreme

Court has held that Iowa's constitutional provisions regarding freedom of

speech generally are coextensive with those of the federal constitution and

stating that the Court's Lacey decision establishes that "the Iowa Constitu-

tion does not protect free speech on private property" (App. 163-173).

Defendants filed a petition for discretionary review in this Court, to

which the City of West Des Moines responded by urging this Court to

accept further review to confirm that the free speech clause is not a license

to trespass on private property and that constitutional rights are a shield

against government power rather than a sword that may be wielded against

other private citizens. On April 18, 2000, this Court granted review.
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STATEMENT OF THE FACTS

Valley West Mall, a shopping center located in the City of West Des

Moines, is privately owned and operated by Watson Centers, Inc (App. 34).

The mall is an enclosed shopping center, including approximately 130

stores, restaurants, and service businesses (App. 34, 118). Each of the

commercial establishments is a tenant, paying rent for the use of the space

(App. 34). The mall is closed each night to the public (App. 34, 133-134).

No public streets or sidewalks run through the interior of the mall (App.

34). Public streets and sidewalks surround the shopping center (App. 34,

119-120). As a private commercial property owner, Valley West Mall is

assessed and pays property taxes (App. 35).

As Valley West Mall operations director Luther Rood stated in his

uncontroverted affidavit (App. 34-35):

Valley West Mall is designed to be and is operated as a center

of commercial activity. Both the Mall and its many tenants

expend considerable resources and energies in making the Mall

and individual places of business attractive to customers who

will patronize these businesses. Our tenants employ hundreds

of employees, whose livelihoods depend upon the commercial

success of those businesses and hence the presence of an

environment within the Mall that generates goodwill and loyal

patronage.

As part of its commercial enterprise, Valley West Mall occasionally hosts

an event or public service program within the shopping center. When the

mall hosts such an event or program, it selects those types of groups or

-8-



programs that are positive in nature, generate goodwill, cause no contro-

versy with shoppers, and interest potential consumers (App. 35, 136-137).

Valley West Mall employs safety officers to maintain order and

safety Within the shopping center, and custodians to maintain cleanliness

and to remove litter in the general areas of the complex (App. 35). These

employees are paid by the shopping center, which is not reimbursed or

otherwise compensated by any government for their services (App. 35).

Valley West Mall and its tenants, at their own expense, maintain various

liability insurance policies to protect the owners and merchants in the event

of property damage or injury to patrons (App. 35).

Valley West Mall has consistently and nondiscriminatorily prohibited

all leafleting by any group or individual and prohibited political activities

or gatherings (App. 36).

On December 24, 1998, a group of people gathered in front of the

J.C. Penney store at the Valley West Mall (App. 36). 2 Members of the

group began distributing leaflets to people in the large and congested

crowd of Christmas Eve shoppers (App. 36). At the top of each leaflet in

large bold letters was the following accusation: "Sweatshop Products Sold

2 The same group had engaged in the same type of protest and leafleting

against "sweatshop" labor at Valley West Mall exactly one year previously, on
December 24, 1997. On that occasion as well, after requests by the mall safety
officers and police to cease distribution of leaflets, individuals refused and were

arrested for trespass. Although the current defendants were not among those
arrested in 1997, defendant Paul Engler acknowledged that he was present on
that occasion and that co-defendant Deborah Helt was aware of what had

occurred (App. 82-85, 95-96).
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at J.C. Penney" (App. 39). The leaflet protested that a manufacturer of

clothing, allegedly sold by J.C. Penney, reportedly mistreated workers at a

factory in Guatemala (App. 39).

Valley West Mall safety officers asked the group members to cease

distributing the leaflets and to move the protest to the public areas

surrounding the shopping center (App. 36). Despite repeated requests,

three individuals--the defendants-appellants, Deborah Helt and Paul

Engler, and a juvenile (who is not part of these proceedings)--refused to

stop distributing leaflets (App. 36). In testimony at a court hearing in this

matter, defendant Paul Engler acknowledged that he and his co-defendant

Deborah Helt were aware that they were distributing the leaflets on the

private property of the mall without permission, that the mall security

officers had instructed them to cease leafleting or leave the building, and

that they deliberately and knowingly refused to comply (App. 79-81, 92).

West Des Moines police were called and, after they also asked the

defendants to end their activities--without success--the three protestors

were arrested on charges of criminal trespass (App. 36-37).

SUMMARY OF ARGUMENT

Defendants contend that their activities of gathering and distributing

leaflets at Valley West Mall constituted the exercise of their state constitu-

tional fight to freedom of speech, notwithstanding that they conducted their

- 10-



protest in a private commercial facility and over the express objection of

the private landowner. In essence,defendants are attempting to transform

a private shopping center into a public forum, without purchase of the

property by the city or state, without consent of the shopping center

owners who pay property taxes and who have the responsibility to maintain

the property, without the knowledge or consent of the merchants who lease

business space in the mall, without the support of any legislation enacted by

the people's representatives, and without any amendment to the federal or

state constitutions that alters the fundamental division between the public

government and the private sector.

We all recognize and cherish the constitutional right of free expres-

sion in public forums, such as state capitol grounds, municipal plazas, city

parks, and public sidewalks. Under the First Amendment of the United

States Constitution and Article I, Section 7 of the Iowa Constitution, every-

one has a right of free speech, even if displeasing to the rest of us, in such a

public setting, subject only to limitations on time, place, and manner.

However, as a matter of privacy and the guarantee of private property

rights, we also protect the freedom of homeowners and private enterprises

to control their own homes and places of business and to preserve them as

places of sanctuary and commerce. A person may have the constitutional

right to say almost anything, but he or she doesn't have the right to say it in

our living rooms, in our private offices, or in our places of business.
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Defendants' request to expropriate private Iand for their use as a

forum for expression of political or social opinions is contrary to the deci-

sions of this Court and the substantial majority of other courts to address

the question. A free speech right to trespass on private property is not

supported by the language, structure, or history of the Iowa Constitution.

ARGUMENT

I. When a Constitutional Right is Alleged, This Court Reviews
the Matter De Novo Under the Totality of the Circumstances
as Shown by the Entire Record.

When considering a claim of a constitutional right, this Court

reviews the matter de novo and makes an independent evaluation of the

totality of the circumstances as shown by the entire record. State v. Jones,

586 N.W.2d 379, 381 (Iowa 1998); State v. Breuer, 577 N.W.2d 41, 44

(Iowa 1998). In this case, as described in the Statement of Facts above, the

underlying factual background concerning the protest event and the nature

and motivation of the people and entities involved is undisputed. However,

the judges below properly gave no weight in their rulings to the purported

expert evidence proffered by the defendants; the City of West Des Moines

renews its objections both to the relevance of this evidence and to the

competence of those witnesses, who lacked expertise in constitutional law

or constitutional history, on the central questions before the Court (App.

43-44; Plaintiff's Reply Brief (dated June 18, 1999), at 11).
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H. The Iowa Supreme Court, the United States Supreme Court,
and the Substantial Majority of State Courts Have Rejected
the Claim That Private Landowners are Obliged to Permit
Trespassers to Occupy Their Properties as a Political Forum.

A. This Court in State v. Lacey Rejected the Argument that
the Iowa State Constitutional Free Speech Right

Applies on Private Property or Against Private Citizens.

Defendants' claim of a constitutional right of free speech on private

property does not raise a question of first impression in this state. In State

v. Lacey, 465 N.W.2d 537 (Iowa 1991), this Court upheld the conviction

of a union organizer for trespass in connection with handbilling in the

private parking lot and access road to a restaurant, rejecting precisely the

constitutional claim asserted by defendants in the present case. The Court

unequivocally repudiated the argument that the free speech clauses of either

the federal or state constitutions apply to speech on private property. Id. at

539-41. Citing both the First Amendment to the United States Constitution

and Article 1, Section 7 of the Iowa Constitution, this Court said that

speech is protected only from infringement by the government and that this

constitutional right has no application against private parties:

Defendants argue that their convictions violate free
speech protection under both the federal and state
constitutions. The first amendment protects speech from being
abridged by the government. Frisby v. Schultz, 487 U.S. 474,
479, 108 S.Ct. 2495, 2499, 101 L.Ed.2d 420, 428 (1988); U.S.
Const. amend. I; see also Iowa Const. art. I, § 7. Careful

scrutiny of an abridgement of speech first focuses on the place

of the speech. Frisby, 487 U.S. at 479, 108 S.Ct. at 2499, 101
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L.Ed.2d at 428. The Constitution does not protect against a

private party who seeks to abridge free expression of others

on private property. Hudgens v. NLRB, 424 U.S. 507, 513,

96 S.Ct. 1029, 1033, 47 L.Ed.2d 196, 203 (1976); Lloyd

Corp. v. Tanner, 407 U.S. 551,568, 92 S.Ct. 2219, 2228, 33

L.Ed.2d 131, 142 (1972).

Id. at 539. 3

As Judges Blane and Romano observed below, the Lacey decision is

controlling in this case (App. 154-155, 170-171). Although defendants

attempt to distinguish Lacey as involving merely a restaurant rather than a

large shopping center, Judge Romano correctly explained that the Supreme

Court has not "left the door open for that distinction" (App. 154-155). The

Lacey Court reached its conclusion by adopting the reasoning of decisions

by the United States Supreme Court and other state courts that had rejected

claims on federal or state constitutional grounds to the exercise of free

speech rights in privately-owned shopping centers. For example, the Court

quoted at length from a decision of the Michigan Supreme Court denying

access to a mall by those who wished to solicit signatures:

[P]roperty [does not] lose its private character merely because

the public is generally invited to use it for designated

3 The Iowa Civil Liberties Union (ICLU), although neglecting to set forth
this Court's actual words in its amicus curiae brief, contends that the Lacey Court
"refrained" from deciding whether a "state action" requirement is part of the

right to freedom of speech in Iowa (Brief of Iowa Civil Liberties Union Founda-
tion at 28). The quoted language above speaks for itself. The ICLU also argues
that the Lacey Court adopted a contextual approach to the free speech right, by
noting the importance of the place where the speech occurs. Id. at 30 (citing
Lacey, 465 N.W.2d at 539). That is true but in a sense contrary to.the ICLU's
position; rather, as this Court said in the passage quoted above, if the context of
the speech is private property, no constitutional right is implicated at.all: ld.
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purposes. Few would argue that a freestanding store, with
abutting parking space for customers, assumes significant
public attributes merely because the public is invited to shop
there. Nor is size alone the controlling factor. The essentially
private character of a store and its privately owned abutting
property does not change by virtue of being large or clustered
with other stores in a modem shopping center.

Id. at 540 (quoting Woodland v. Michigan Citizens Lobby, 378 N.W.2d

337, 354 (Mich. 1985)).

In sum, this Court held unambiguously and without qualification that

the federal and state constitutions do "not protect against a private party

who seeks to abridge free expression of others on private property." Id. at

539 (emphasis added). The Court thereby upheld the time-honored

distinction between the government which is obliged to recognize the free

speech rights of citizens and private citizens who generally retain the

freedom to arrange their own affairs without intrusion by others.

B. The United States Supreme Court and the Substantial

Majority of State Courts Have Rejected the Claim that
Private Property Owners, Including Owners of

Shopping Centers, are Obliged to Allow Protestors to

Congregate or Distribute Handbills.

1. The Substantial Weight of Federal and State

Authority Rejects a Constitutional Right to Intrude

on Private Property for Political Purposes

The United States Supreme Court and the substantial majority of

other ruling courts have upheld the freedom of private landowners to

determine the proper use of their property and have rejected the argument
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that either the federal or state constitutions protect freedom of speech on

private property, including large shopping centers. A list of those deci-

sions follows (with the state opinions listed in alphabetical order by state):

Hudgens v. National Labor Relations Bd., 424 U.S. 507 (1976); Lloyd

Corp. v. Tanner, 407 U.S. 551 (1972); Fiesta Mall Venture v. Mecham

Recall Comm., 767 P.2d 719 (Ariz. Ct. App. 1989); Cologne v. Westfarms

Ass'n, 469 A.2d 1201 (Conn. 1984); Citizens for Ethical Gov't v. Gwinnett

Place Ass' n, 392 S.E.2d 8 (Ga. 1990); People v. Sterling, 287 N.E.2d 711

(Ill. 1972); Woodland v. Michigan Citizens Lobby, 378 N.W.2d 337 (Mich.

1985); State v. Wicklund, 589 N.W.2d 793 (Minn. 1999); SHAD Alliance

v. Smith Haven Mall, 488 N.E.2d 1211 (N.Y. 1985); State v. Felmet, 273

S.E.2d 708 (N.C. 1981); Eastwood Mall, Inc. v. Slanco, 626 N.E.2d 59

(Ohio 1994); Western Pa. Socialist Workers 1982 Campaign v. Connecticut

Gen. Life Ins. Co., 515 A.2d 1331 (Pa. 1986); 4 Charleston Joint Venture

v. McPherson, 417 S.E.2d 544 (S.C. 1992); Southcenter Joint Venture v.

National Democratic Policy Comm., 780 P.2d 1282 (Wash. 1989); Jacobs

4 Interestingly, the Iowa Civil Liberties Union (ICLU) urges this Court to

follow the approach of Pennsylvania in interpreting the state constitutional free
speech protection (Brief of Iowa Civil Liberties Union Foundation at 3-6). This
approach is misguided because Iowa's free speech clause, in contrast with the
Pennsylvania provision, contains a specific state action limitation and has a
significantly different format and history (as discussed in part HI of this brief). In

any event, even the Pennsylvania Supreme Court has held in the case cited above
that privately owned shopping malls do not have same legal status as main streets
or a town market place and that the Pennsylvania Constitution does not confer a

positive right to individuals to solicit signatures for political purposes on private
property. Western Pa. Socialist Workers, 515 A.2d at 1335-38.
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v. Major, 407 N.W.2d 832 (Wis. 1987); see also Wilhoite v. Melvin Simon

& Assocs., 640 N.E.2d 382, 385-87 (Ind. Ct. App. 1994) (rejecting claim

of right to enter shopping center, holding there is no liberty interest to be

admitted to private property), s

As one commentary summarizes, the "vast majority" of state courts

have regarded "the possibility of wielding speech clauses against private

parties as a radical departure from constitutional tradition"--with

"California and New Jersey [as] the notable exceptions" and both of those

only over strong dissents within those state courts. Julian N. Eule &

Jonathan D. Varat, Transporting First Amendment Norms to the Private

Sector: With Every Wish There Comes a Curse, 45 UCLA L. Rev. 1537,

1564 (1998) (referring to the aberrant California and New Jersey decisions

of Robins v. Pruneyard Shopping Center, 592 P.2d 341 (Cal. 1979), and

New Jersey Coalition Against War in the Middle East v. J.M.B. Realty

Corp., 650 A.2d 757 (N.J. 1994)).

5 Courts in a minority of states have held, based upon special state
constitutional election or initiative clauses, that the basic right of free elections

outweighs property rights and thus that signatures for initiative or candidate
petitions could be solicited at a private shopping center. See, e.g., Batchelder v.
Allied Stores Int'l, 445 N.E.2d 590 (Mass. 1983); Alderwood Assocs. v.

Washington Envtl. Council, 635 P.2d 108 (Wash. 1981). Even assuming those
decisions are correct, which is doubtful (see Waremart, Inc. v. Progressive Cam-

paigns, Inc., 989 P.2d 524, 534, 538 (Wash. 1999) (Madsen, J., concurring)
(describing Alderwood as "an anomalous ruling" without a clear majority which

was thus "a nearly analysis-free holding")), the Iowa Constitution does not
contain such a special election clause nor does this case involve collection of

signatures for ballot measures or political candidates.
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2. The Minnesota Supreme Court Decision in State v°
Wicklund is the Most Recent in the Line of Cases

The most recent addition to this long list of decisions rejecting defen-

dants' position is that of the Minnesota Supreme Court in State v.

Wicklund, 589 N.W.2d 793 (Minn. 1999). In that case, a group of anti-fur

protestors gathered in the common area adjacent to Macy's Department

Store inside the Mall of America, where they distributed leaflets and held

up placards. After being repeatedly warned by mall security guards to

cease their activities, they were arrested for trespass by city police. Id. at

794-95. The defendants moved to dismiss the charges, claiming a right of

free speech under the Minnesota Constitution. At a pretrial hearing,

evidence was presented that the Mall of America is the largest shopping

center in the United States, attracting millions of visitors annually. The

Mall of America project had been initiated by a city agency on former

municipal property and funding for site preparation was provided by

public bonds, with the balance of construction financed by a private

corporation; the evidence indicated that public financing constituted some

21 percent of the total cost of the mall's development. Based upon this

evidence, the trial court concluded that the Mall of America was public

property because the public was generally invited onto the property and

because public financing was involved in its development. Id. at 795-96.

Both the Minnesota Court of Appeals and the Minnesota Supreme

Court unanimously reversed the trial court. State v. Wicklund, 576
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N.W.2d 753 (Minn. Ct. App. 1998) (reversing trial court), aff'd, State v.

Wicklund, 589 N.W.2d 793 (Minn. 1999). The Minnesota Supreme Court

emphasized that constitutional protections, such as freedom of speech,

apply only to the government; they do "not accord affirmative rights to

citizens against each other." Wicklund, 589 N.W.2d at 801. The Court

also rejected the argument that the Mall of America should be considered

as a "state actor" because public financing was used in its development or

because of the "public nature" of the mall's interior. Id. at 801-03. The

Court concluded that "neither the presence of public financing alone nor

the public financing coupled with an invitation to the public to come onto

the property is sufficient to transform privately-owned property into

public property for purposes of state action." Id. at 802.

Defendants' argument in this case is even weaker than the failing

theory pressed by the protestors in the Minnesota case. In Wicklund, the

defendants placed considerable emphasis upon the fact that public financing

had been used in the development of the Mall of America, contending that

this transformed the mall into a public entity. In the present case, by

contrast, defendants formally withdrew any claim that there was "state

action" in the conduct and operations of Valley West Mall (App. 115).

Accordingly, defendants' claim stands or falls on their theory that a state

constitutional right applies to a private landowner, a proposition rejected

by nearly every court to address the matter.
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3o Defendants' Mistaken Analogy of a Shopping
Center to a Public Square Ignores the Private and
Non-Governmental Nature of a Shopping Center

Defendants try to analogize a shopping center to a downtown

business district or the old-time city commons. However, they ignore the

crucial difference between Valley West Mall and a town square---Valley

West Mall is privately owned and maintained. In contrast with the

traditional public square, there is no courthouse, police station, or other

government institution at the heart of the Valley West Mall. Valley West

Mall is not a city plaza or any kind of publicly-owned facility or space.

Valley West Mall is a private landowner engaged in commercial enterprise,

it pays for its safety and custodial employees from its own resources, and it

is assessed and pays property taxes (App. 34-35).

Although defendants rely heavily upon one of the two aberrant state

court decisions creating a constitutional right of free speech on private

property, the New Jersey Supreme Court itself was sharply divided, by a

vote of four-to-three, on the issue. The dissent's analysis of the "public

square" theory is more cogent and practically-grounded:

Common sense also dictates that privately-owned-and-

operated shopping malls are not the functional equivalent of
downtown business districts. They are not "replicas of the

community itself." Shopping malls do not have housing, town
halls, libraries, houses of worship, hospitals, or schools ....

Indeed, most shopping malls do not allow people to even walk

their dogs there.
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The shopping mall is not a community. There is no

"mayor of the mall." Shoppers do not elect a common

council. They do not have a say in the day-to-day affairs of

the mall, nor do they expect one. They do not visit the mall to

be informed or to inform others of social or political causes;

they go to shop. Even though the malls sponsor community

events, visits from Santa, and orchestral concerts, visitors do

not mistake them for grassroots gathering places, Santa's

Workshop, or a mecca of the arts or culture.

New Jersey Coalition Against War v. J.M.B. Realty Corp., 650 A.2d 757,

794 (N.J. 1994) (Garibaldi, J., dissenting) (citations omitted).

4. Public Forums and Other Mediums Provide Ample

Alternative Avenues for Expression

A respect for private landowners and property rights does not

significantly limit the opportunities for expression of political and social

views. Defendants had ample and meaningful alternatives for communi-

cating their message--without trespassing upon private property.

Various public forums are available throughout the Des Moines

metropolitan area, ranging from the State Capitol grounds and the State

Fairgrounds to Nollen Plaza and the Court Avenue entertainment district,

as well as numerous public parks, streets, and sidewalks. Nor are such

forums limited to Des Moines itself. At the hearing before the court

below, defendants introduced evidence of traffic patterns showing that,

while traffic was higher in the Valley West Mall area, significant volumes

of traffic flowed into other locations in the western suburbs, including the
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Valley Junction area of West Des Moines. 6 Valley Junction is a traditional

business district and town square. Indeed, defendant Paul Engler acknow-

ledged in his testimony that he had engaged in political expression at Valley

"Junction, apparently without hindrance or incident (App. 93).

Defendants were also free to express their views, by holding up signs

and inviting drivers to take leaflets, on the public sidewalks directly

surrounding Valley West Mall; in fact, defendants had specifically been

invited by mall safety officers and police officers to go to this location

(App. 36). Especially with the congested traffic in the vicinity of any

shopping area on such a busy shopping day as Christmas Eve, drivers could

not help but have noticed such signs being held upon alongside the road and

could have accepted leaflets if they so chose.

6 Defendants' use of traffic patterns at the hearing below and on appeal is
misleading. Defendants presented no evidence that traffic patterns on city streets

adjacent to an area translate directly into numbers of people patronizing a parti-
cular merchant or facility. The map exhibit (App. 106) that defendants introduced
for this point shows, for example, that Valley West Drive/35th Street immediately

adjacent to Valley West Mall is also a primary thoroughfare from the freeway into
the growing residential neighborhoods in Clive and Urbandale, as well as to
office parks, restaurants, and other commercial enterprises in that part of West Des
Moines. Thus, the fact that the average daily automobile traffic in that area of
West Des Moines was 22,800, proves little with respect to a daily shopping

census of Valley West Mall. In fact, the testimony of Jerry Jones, general manager
of Vailey West Mail, that the mall receives about 10,000 visitors per day is the

only direct evidence on the point and further demonstrates that the traffic figure
is a poor proxy (App. 118). By contrast, as the same map exhibit illustrates (App.
105-106), the Valley Junction area is bordered by the river and thus the incoming
streets lead primarily to Valley Junction and not through it to other destinations,
suggesting that the traffic levels of 2,970 automobiles per day may more closely
reflect actual travelers to that shopping district and public town square. See also

Plaintiff's Reply Brief (Associate District Court) (dated June 18, 1999) at 8.
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In addition, defendants were free to distribute their leaflets door-to-

door throughout the suburban residential areas (App. 54). Indeed, while

such a door-to-door distribution would have required greater effort and

" continued dedication to the cause than the once-a-year, one-day raid upon

the mall, it ultimately would have been more effective and reached many

more people than the haphazard handing out of leaflets to the few shoppers

willing to stop while engaged in last-minute Christmas Eve shopping.

In Woodland v. Michigan Citizens Lobby, 378 N.W.2d 337 (Mich.

1985)--the Michigan decision rejecting the claim of free speech rights in a

mall that was relied upon by this Court in Lacey--the Michigan Supreme

Court noted that while the traditional town square or public market may

have declined, other changes were occurring simultaneously:

The development of shopping centers has not occurred in a

vacuum. While the ability to communicate may have been

largely restricted to the public market place many years ago

in a less technological era, it is clearly not so inhibited any

longer. Today, there are radios and television, newspapers,

telephones, numerous other public forums and other

alternative means of expression.

Id. at 357-58 n.47. While the town square evolved in an era in which the

primary means of communication was oral and most interaction was face-

to-face, the opportunities for expression of ideas have expanded tremen-

dously in the past several decades. The development of inexpensive access

to a broad audience through internet technology promises to further

revolutionize and democratize wide-ranging public debate in the future.
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5. Defendants" Argument That Large Landowners
are Subject to a Constitutional Right of Trespass
Opens the Door to Dangerous Intrusions on
Privacy and Property Rights

In the end, defendants' motivation and argument come down to their

belief that they were most likely to find the greatest congregation of people

at a shopping mall and that this would therefore be the most convenient

locale at which to express their views. This is particularly unsurprising

given that defendants chose Christmas Eve, an unusually busy shopping

day, as the date upon which to stage their protest (App. 36). Their

argument simply proves too much. For example, let us move forward one

day, to Christmas. Undoubtedly the largest assembly of people on

Christmas Day may be found in various churches. Thus, by the logic of

defendants' argument, they would be entitled to invade the sanctuary of

Christmas Day worship to hand out their flyers, simply because, as defen-

dants argue, that's "where the people are" (Brief of Appellants at 5, 18).

Defendants might distinguish the examples of some private places

that invite the public to visit--such as individual merchants, restaurants,

and smaller churches or synagogues--as being different from a shopping

center because the shopping center is large. They assure us that their

theory would apply only to "large property owners that generally open

their property to the public" (Brief of Appellants at 16). Ultimately, then,

their claim resolves into an argument based upon size. For that reason, as

explained above, this Court's decision in Lacey is fatal to their case. State
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v. Lacey, 465 N.W.2d 537, 540 (Iowa 1991) (" 'Nor is size alone the

controlling factor. The essentially private character of a store and its

privately owned abutting property does not change by virtue of being large

or clustered with other stores in a modern shopping center.' ").

And, as an argument based upon size, defendants' argument has no

logical stopping place. Private colleges, hospitals and nursing homes,

office buildings, residential complexities, and many houses of worship are

also "large property owners that generally open their property to the

public." And lest this "parade of horribles" seem exaggerated or hyber-

bolic, the New Jersey example, upon which defendants rely so heavily,

proves the point. In New Jersey, the judicial intrusion upon private

property and privacy, in the crusade to expand free expression, has hardly

been limited to the shopping center. The New Jersey court has also

deprived private colleges and universities of the right to reserve their pro-

perty to the educational use of their faculty and students, holding that they

must allow outside protestors and others access to their campuses. 7 State v.

Schmid, 423 A.2d 615 (N.J. 1980). New Jersey courts have applied the

same theory to require a private retirement village to allow political solici-

7 Indeed, defendants themselves in their brief anticipate that their newly-

created right of free expression on private property would and should be
expanded to cover the private universities and colleges of Iowa (Brief of
Appellants at 14). Thus, defendants acknowledge that their theory would

eventually result in the loss by private universities and colleges of the right to
exclude non-students from campus and thereby maintain both security for faculty
and students and full control over their own educational missions.
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tors past the gates. State v. Kolcz, 276 A.2d 595 (N.J. Super. 1971). Most

recently, the New Jersey courts have forced open the doors of a condomi-

nium building to outside political solicitors wishing both to campaign in the

lobby and go door-to-door through the floors of building, over the objec-

tion of the condominium association representing the owners. Guttenberg

Taxpayers and Rentpayers Ass'n v. Galaxy Towers Condominium Ass'n,

688 A.2d 156 (N.J. Super.), aft'd, 688 A.2d 108 (N.J. Super. App. 1996).

Given the growing intrusiveness of the supposed constitutional right

created by the New Jersey courts and its ever-more alarming invasion into

the private lives of more people and property owners, the overwhelming

majority of states have been confirmed in their wisdom in refusing to enter

into the Brave New World established in New Jersey. The traditional

division between the government and the private sector for purposes of

applying constitutional limitations remains a bulwark of freedom, a

guarantee of private property rights, and a vital protection of privacy.

III° Defendants' Claim That Free Speech Rights May Be Used to
Intrude Upon Unwilling Private Parties and to Trespass
Upon Private Property Finds No Support in the Language,
Structure, or History of the Iowa Constitution.

Creating a right to freedom of speech against a private landowner,

rather than the government, would entail a radical reinterpretation of

constitutional law. Constitutional rights are designed to limit the power of

the government to interfere with our freedoms, not to limit the freedom of
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private citizens. As the Washington Supreme Court observed in rejecting a

claim to distribute political literature in a privately-owned mall, this would

be "an entirely new kind of free speech right--one that can be used not

only as a shield by private individuals against actions of the state but also as

a sword against other private individuals." Southcenter Joint Venture v.

National Democratic Policy Comm., 780 P.2d 1282, 1286 (Wash. 1989).

A. Article I, Section 7 By Its Own Terms Guards Only

Against Government Interference With Free Speech.

Defendants cannot, of course, argue that any language in the free

speech clause of the Iowa Constitution directly suggests that the rights

created therein apply against private parties, rather than protecting against

the abuses of government power. Instead, because the first sentence of

Article I, Section 7 does not specifically make a reference to a govern-

mental entity, defendants contend that the free speech right articulated in

that section applies against private parties as well as the government (Brief

of Appellants at 8). In so contending, defendants misread the section, by

breaking it into isolated fragments and failing to understand its internal

structure and integrated meaning.

Section 7 reads in its entirety:

Every person may speak, write, and publish his sentiments on

all subjects, being responsible for the abuse of that right. No

law shall be passed to restrain or abridge the liberty of speech,

or of the press. In all prosecutions or indictments for libel,

the truth may be given in evidence to the jury, and if it
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appears to the jury that the matter charged as libellous was
true, and was published with good motives and for justifiable
ends, the party shall be acquitted.

Section 7 is a unitary whole, including two interrelated phrases "with

the first expressing the right to free speech and the second stating the

entity, the state, against whom the right is shielded." See Jacobs v. Major,

407 N.W.2d 832, 837 (Wis. 1987) (interpreting meaning of nearly

identically-worded free speech clause in Wisconsin Constitution).

• The first sentence of Section 7 identifies the nature of the free speech

right, that is, one that protects the content of speech and prohibits

discrimination on the basis of the viewpoint expressed: "Every

person may speak, write, and publish his sentiments on all subjects,

being responsible for the abuse of that right." Art. I, § 7 [First

Sentence]. However, beyond this basic definition, this first sentence

says nothing about how the free speech right is to be enforced.

- The enforcement reference comes in the second sentence, which

reads: "No law shall be passed to restrain or abridge the liberty of

speech, or of the press." Art. I, § 7 [Second Sentence]. This langu-

age indisputably refers to "state action," by precluding the enactment

of legislation that interferes with freedom of speech. In this regard,

it directly parallels the free speech clause of the First Amendment of

the United States Constitution which directs that "Congress shall

make no law.., abridging the freedom of speech." See Hudgens v.
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NLRB, 424 U.S. 507, 513 (1976) ("It is, of course, a commonplace

that the constitutional guarantee of free speech is a guarantee only

against abridgement by government, federal or state.").

"In sum, Section 7 must be read as an integrated clause, Which defines the

freedom of speech as involving the right to speak on any subject and then

protects that right by precluding government interference.

This two-part format for a free speech clause, which later found its

way into the Iowa Constitution, appears to have its genesis in the Missis-

sippi Constitution of 1817 and then was incorporated into the Connecticut

and New York constitutions shortly thereafter. See SHAD Alliance v.

Smith Haven Mall, 488 N.E.2d 1211, 1214 (N.Y. 1985); Cologne v.

Westfarms Assocs., 469 A.2d 1201, 1207 (Conn. 1984). The Connecticut

Supreme Court, when rejecting imposition of the free speech right against

private parties, explained that the first part of the provision apparently was

designed to qualify the second part, thus tying the two parts together as a

unitary restraint on governmental conduct: Whereas the second part of the

provision broadly prohibits the legislature from passing any law abridging

the freedom of speech, the first part--by excepting abuses of the right

from protection---clarifies that laws may be enacted (or the common law

applied) to provide a remedy for defamation. Cologne, 469 A.2d at 1209

& n.9 (citing contemporaneous newspaper report on Connecticut constitu-

tional convention of 1818).

- 29 -



Bo A Bill of Rights is by Nature Designed to Limit the
Powers of Government.

Even assuming, arguendo, that Section 7 did not expressly by its own

terms limit its application to state interference with freedom of speech,

defendants' attempt to imply a broader application to private parties is

misguided. To begin with, implication by silence--that is, imposing

meaning upon a constitutional or statutory provision by what it does not

say--is a dangerous and free-wheeling approach to interpretation in any

context. Here it turns the Iowa Bill of Rights upon its head and opens the

door to a radical revision of the meaning of constitutional freedoms:

It is a 2-foot leap across a 10-foot ditch.., to seize upon the
absence of a reference to the State as the actor limited by the

state free speech provisions and conclude therefrom that the
framers of our state constitution intended to create a bold new

right that conflicts with the fundamental premise upon which
the entire constitution is based.

Southcenter Joint Venture v. National Democratic Policy Comm., 780 P.2d

1282, 1287-88 (Wash. 1989).

A constitution is framed for the purpose of establishing the structure

of government, and a bill of rights is drafted for the purpose of imposing

limitations on that government. Thus, the natural sense of any provision in

a bill of rights is to constrain the exercise of governmental powers to

protect the liberty of citizens. Accordingly, by its very context within the

Iowa Bill of Rights, Section 7 of Article ! is plainly designed to place a

limitation on government powers to protect freedom of expression.
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Moreover, there are other individual provisions in the Bill of Rights

of the Iowa Constitution that do not directly and immediately refer to state

government as the target of limitation, and yet the context and purpose of

these otfier provisions within the constitutional framework make clear that

point of reference. For example Article I, Section 8 prohibits unreason-

able searches and seizures--but without stating that its limitations are

directed against government officers. Likewise, Article I, Section 18

prohibits taking of private property for public use without just compensa-

tion, without directly stating that it is implicated only when the government

does the taking. By the logic of defendants' analysis--that the omission of

an express reference to a state actor reflects an intent to apply a

constitutional provision expansively to private parties--then a burglar who

invades a house and takes property would not only be committing a

criminal act but also would be violating the state constitutional provision

against unreasonable searches and seizures; likewise a thief who steals

private property and applies it to some public use (such as charity, for

example) would be guilty not only of theft but of a constitutional taking.

Of course, that's just nonsense.

Neither Section 8 nor Section 18 requires a direct reference to the

government actor, as the context of these provisions within the Iowa Bill of

Rights is sufficient to clarify that these guarantees are designed to prevent

improper government intrusion into private homes and improper govern-
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ment appropriation of private property without compensation See People

v. DiGuida, 604 N.E.2d 336, 343 (Ill. 1992) (holding that the provisions of

the Illinois Bill of Rights "have consistently been interpreted as providing

"protection only against interference by the government, despite the lack of

specific wording to that effect"). Likewise, by its inclusion in a Bill of

Rights, Section 7 stands as a protection of free speech against the state

government that is being created by that constitutional charter.

The Iowa Civil Liberties Union (ICLU) in its amicus curiae brief

argues that three provisions of the Iowa Bill of Rights suggest that the Iowa

charter was generally designed to regulate private behavior as well as state

government action (Brief of Iowa Civil Liberties Union Foundation at 15-

17). These three examples do not support the argued point.

Free Speech and Defamation. As discussed above, the language in

Article I, Section 7 qualifying the freedom of speech by stating that persons

remain responsible for the "abuse" of the right is indeed an allusion to the

permissibility of a civil action for defamation; the clause also states that

defamation actions are to be tried to a jury and that truth is a defense.

Moreover, both the United States Supreme Court and this Court have held

that federal and state free speech rights are implicated by certain defama-

tion actions. See generally Jones v. Palmer Communications, Inc., 440

N.W.2d 884, 890-91 (Iowa 1989) (outlining development of defamation

law and the interrelationship with constitutional free speech).
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However, far from establishing that the free speech right applies

regardless of governmental involvement, the United States Supreme Court

in the seminal decision of New York Times v. Sullivan, 376 U.S. 254

(1964), began its analysis by confirming that the constitutional right to free

speech is "directed against State action and not private action." Id. at 265.

The Court then explained that judicial action to punish speech by

imposition of civil damages does constitute state action and that the possible

chilling effect upon criticism of official conduct caused by the specter of

potential defamation suits creates a burden on freedom of speech. Id. at

265, 279. At issue in Sullivan was whether public officials could secure

damages from their critics for defamatory falsehood without having to

prove actual malice. Id. at 279-80, 283. Thus, with respect to defamation,

the invocation of a judicial remedy, combined with the central purpose of

protecting the right of citizens to criticize the conduct of public figures,

amply demonstrates the presence of "state action." Moreover, in sharp

contrast with enforcement of a general trespass law on behalf of private

landowners, judicial remedies for defamation--particularly when invoked

by public officials--are targeted directly at

implicate constitutional rights of free expression.

Dueling Disqualification from Public Office.

speech and thus plainly

Contrary to the

ICLU's statement in its amicus brief (at 17 & n.14), the since-repealed

provision in Article I, Section 5 did not prohibit dueling between private
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parties. Raiher, Section 5 disqualified those involved in dueling from

holding public office in Iowa: "Any citizen of this State who may hereafter

be engaged, either directly, or indirectly, in a duel, either as principal, or

accessory before the fact, shall forever be disqualified from holding any

office under the Constitution and laws of this State." Thus, the provision

addressed the character of public officials, by excluding from the exercise

of governmental powers those who had engaged in what the framers

regarded as particularly egregious misconduct. See People v. Haug, 37

N.W. 21, 28 (Mich. 1888) ("[d]uelling and conviction on impeachment are

the only two things in most states which involve civil incapacities of a

public nature, and both of these are provided for by the constitution").

Moreover, as this Court explained a century ago, dueling was not regarded

as a private matter but was classified as a public "breach of the peace."

Bissell v. Starzinger, 112 Iowa 266, 83 N.W. 1065, 1067 (Iowa 1900).

Leases of Agricultural Lands. Article I, Section 24, which provides

that no leases of agricultural land "shall be valid for a longer period than

twenty years" (emphasis added), is by its terms directed to enforcement of

such leases in the courts--that is, government action. In any event, this

particular provision was engrafted onto the Bill of Rights on the floor of

the Constitutional Convention of 1857 (it had not been included when the

Bill of Rights was crafted as an integrated whole, first in the unratified

Iowa Constitution of 1844 and then by the Bill of Rights Committee of the
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1857 Convention) and was borrowed from the New York Constitution. 1

The Debates of the Constitutional Convention of the State of Iowa 213

(Feb. 3, 1857) (W. Blair Lord, Reporter, 1857); see generally Casey v.

Lupkes, 286 N.W.2d 204, 205-06 (Iowa 1979) (discussing origin and

purpose of agricultural lease clause). The New York Court of Appeals, of

course, is among the substantial majority of state courts holding that a state

free speech clause does not apply against private citizens. SHAD Alliance

v. Smith Haven Mall, 488 N.E.2d 1211, 1213-18 (N.Y. 1985).

As a more telling indication that the framers of our Constitution

wished to carefully preserve the declaration of fundamental rights to its

proper purpose in limiting government, rather than addressing the private

affairs of citizens, the Constitutional Convention of 1857 after considerable

debate refused to insert measures concerning corporations within the Iowa

Bill of Rights, leaving these matters to be addressed elsewhere in the Con-

stitution. Debates of the Constitutional Convention of the State of Iowa,

supra, at 115 (Jan. 30, 1857), 172 (Feb. 2, 1857).

Thus, the most fundamental point remains that the Iowa free speech

clause was deliberately incorporated within a Bill of Rights, which had a

well-understood purpose and point of reference in constitutional history.

For example, in its earliest pronouncement on the Illinois Bill of Rights,

the Illinois Supreme Court well expressed the sentiment of the period:
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The prime object of a Bill of Rights is, to place the life,
liberty, and property of the citizen beyond the control of
legislation, and to prevent either legislatures or courts from
any interference with or deprivation of the rights therein
declared and guarantied, except upon certain conditions.

People ex rel. Decatur & State Line Ry. Co. v. McRoberts, 62 Ill. 38, 41

(Ill. 1871); see also Thomas Cooley, A Treatise on the Constitutional

Limitations 176 (1868) (stating that a declaration of rights is "inserted in

the constitution for the express purpose of operating as a restriction upon

legislative power"). The Iowa Supreme Court later echoed those words:

The Constitution as it is written affords the one and only safe
anchorage. It operates, not as a grant of power to the state or
to its General Assembly, but as a limitation thereon ....

Campbell v. Jackman Bros., i40 Iowa 475, 118 N.W. 755, 760 (Iowa

1908); see also Knorr v. Beardsley, 240 Iowa 828, 38 N.W.2d 236, 245

(Iowa 1949) (same).

In sum, as the Wisconsin Supreme Court has explained, in construing

a nearly identical state constitutional free speech clause in the same context

of a claimed right of protest in a private shopping center:

To turn what was a prohibition of governmental acts into
positive rights against other private persons is not logical nor
historically established. In fact, it would be contrary to
history. Courts would be ill-advised to rewrite history and

plain, clear constitutional language to create some new rights
contrary to history. To do this courts would become mini-
constitutional conventions in individual court cases whenever a

new theory or philosophy became appealing.

Jacobs v. Major, 407 N.W.2d 832, 840 (Wis. 1987).
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Co The History of the Framing of the Iowa Constitution

Confirms that Constitutional Rights Restrict the

Powers of Government and its Agents and Do Not

Authorize Intrusion into the Rights and Property of
Private Citizens

The first-drafted Iowa Constitution was rejected by the citizens of

the territory in 1844. Subsequently a revised Iowa Constitution was

ratified in 1846, after which Iowa was admitted to the Union. See

generally Benjamin F. Shambaugh, The Constitutions of Iowa (1934);

James Alton James, Constitution and Admission of Iowa into the Union

(1900). In early 1857, a new constitutional convention was held, prompted

in large part by the concern that restrictions on corporations in general and

on banking corporations in particular were retarding the energies and

prosperity of the state. Shambaugh, supra, at 228-29, 269; James, supra, at

39-42. The product of the Constitutional Convention of 1857 was ratified

later that year and, with few amendments, continues in effect today.

There is nothing in the records of the Constitutional Convention of

1857 evidencing any intent by the framers to create privileges in

individuals that could be used to act against the rights and interests of other

citizens, such as private landowners. To the contrary, delegates repeatedly

emphasized concern for protection of private property rights. See, e.g., 1

The Debates of the Constitutional Convention of the State of Iowa 202-07

(Feb. 3, 1857), 412-14 (Feb. 11, 1857), 651-52 (Feb. 23, 1857) (W. Blair

Lord, Reporter, 1857) (hereinafter 1857 Debates). The framers of the
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Iowa Constitution in 1857 adhered to the Lockean principle that property

rights lie at the foundation of a free society and are guaranteed to citizens

by natural law before the creation of any political authority. See John

Locke, Two Treatises of Government (1690); James W. Ely, Jr., The

Guardian of Every Other Right: A Constitutional History of Property

Rights 17 (1992); see also Iowa Constitution, art. I, § 1 (citing the "inalien-

able" right to "acquir[e], possess[], and protect[] property"). Thus, the

suggestion of a right to trespass upon private property and intrude upon the

privacy of other citizens would have been anathema to the Iowa framers.

The one supposed counter-example from the convention debates

adduced by defendants (Brief of Appellants at I0) and the Iowa Civil

Liberties Union (ICLU) in its amicus brief (Brief of Iowa Civil Liberties

Union at 24) actually confirms the framers' focus upon governmental

powers. They both contend that the framers expressed concern about

accumulation of power by private corporations and argue that this concern

reflected an understanding that the Iowa Bill of Rights would constrain the

interests of private citizens as well as limit the powers of state government.

To begin with, it would be odd to characterize a convention that was called

for the express purpose of expanding the powers of corporations, and

especially to establish banks, as designed to impose novel and previously-

unknown restrictions on the freedoms of private citizens. Moreover,

because a corporation is a creature of the state, the state does have consi-
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derable discretion in defining the nature of its powers. The present case,

however, does not raise any issues of corporate powers but rather

implicates directly the rights of private landowners to exclude trespassers.

In any event, a closer examination of the convention debates

demonstrates that what the framers were concerned about was the collusion

of special interests with government to obtain unequal privileges, quasi-

governmental powers, and unfair advantages over private citizensmin

other words, the essence of "state action." The focus of controversy in

1857 was those corporations that were granted "exclusive" government

"franchises" or "privileges"--such as railroads, river navigation com-

panies, plank roads, and other "internal improvements"--thereby sur-

rendering their private character and sharing in the exercise of govern-

mental powers, including expenditure of public resources and the power of

condemnation. See, e.g., 1857 Debates at 104-14 (Jan. 30, 1857), 143-172

(Feb. 2, 1857), 407-12 (Feb. 11, 1857). Revealing that the concern was

with government powers being conferred upon corporate entities, not upon

truly private business interests, the leading advocate of greater restrictions

on corporations framed "the first and prominent question" as whether the

people of Iowa shall "keep the reins of government in our own hands" or

"surrender at once, at discretion, that power" into the keeping of "foreign

capitalists" who controlled corporations with special privileges. 1857

Debates at 157 (remarks of John T. Clark, Feb. 2, 1857).
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Thus, the Committee on Incorporation drafted language to ensure

that corporations would be taxed in the same manner as other citizens, that

the state and local governments would be restricted in investments in

corporations, that special corporations could not take private property

without paying just compensation, and that exclusive corporate privileges

could be withdrawn by the legislature. 1857 Debates at 97-97 (Jan. 30,

1857), 288-89 (Feb. 6, 1857), 407-19 (Feb. 11, 1857). Notably, the

delegates rejected a proposal to include limitations on special corporate

powers within the Bill of Rights, id. at 115 (Jan. 30, 1857), 172 (Feb. 2,

1857); instead, a separate subdivision--Article VIII of the Iowa Constitu-

tion---establishes the general rules for corporations.

The free speech clause in the Iowa Constitution originated in the

failed Constitution of 1844. The fragmentary reports of the Constitutional

Convention of 1844 shed little light on this provision, other than that the

Convention added language concerning trial of libel cases to a jury and

truth as a defense. Fragments of the Debates of the Iowa Constitutional

Conventions of 1844 and 1846 34-42, 162 (Benjamin F. Shambaugh, ed.,

1900). Other than the fact that the free speech clause of the Iowa Constitu-

tion was carried over from the earlier state constitution, 1857 Debates, at

99-104 (Jan. 30, 1957), 118 (Jan. 31, 1857), 201 (Feb.

Constitutional Convention in 1857 did not specifically

particular provision within the Iowa Bill of Rights.

3, 1857), the

address this

However, the Chair of
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the Committee on the Preamble and Bill of Rights, George W. Ellis,

confirmed the animating purpose of the Bill of Rights in guaranteeing the

rights of the people against the power of the state government: "IT]he Bill

of Rights ought to define the rights of the people and to place the proper

restrictions upon the power of the Legislature." 1857 Debates at 168

(remarks of George W. Ellis) (Feb. 2, 1857).

IWo Expropriation of Private Property to be Used for Public
Purposes, Such as Political Demonstrations or Literature
Distribution, May Violate the Rights of Private Landowners
Under the First and Fifth Amendments of the United States
Constitution and Under Sections 1, 7, and 18 of Article I of

the Iowa Constitution.

Expropriating private property for public purposes--including

political gatherings, protests and demonstrations, distribution of political

literature, and expression of controversial opinions--may infringe the

constitutional liberty interests of shopping center owners:

A. The Compelled Dedication of Private Property to
Public Use as a Political Forum May Constitute a
Unconstitutional Taking of Property Without Just

Compensation.

Condemnation of private property for a public purpose, such as

imposition of governmental duties to permit expressive activities and

gatherings, may constitute a taking of property without just compensation

in violation of the Fifth Amendment of the United States Constitution and

Sections 1 and 18 of Article I of the Iowa State Constitution. To be sure,
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in Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980), the United

States Supreme Court held generally that state rulings requiring mall

owners to permit speech and petitioning did not violate the Fifth

Amendment. However, the Court's ruling was limited to reasonable and

orderly exercise of such rights and the shopping center owners in that case

made no specific showing of substantial burdens. See id. at 83-84.

More importantly, in the ensuing two decades since the Pruneyard

decision, the United States Supreme Court has significantly expanded its

interpretation of property rights under the Fifth Amendment and the

circumstances under which compensation is owed for intrusions upon use

of private property. See, e.g., First English Evangelical Lutheran Church

v. County of Los Angeles, 482 U.S. 304, 318-19 (1987) (holding that

appropriation of property for public purpose for a distinct period, even

short of a permanent taking, mandates compensation); Nollan v. California

Coastal Comm'n, 483 U.S. 825, 838-42 (1987) (holding that imposing a

permanent right of access to private property, in that case an easement

across the property for public access to the beach, constituted a compen-

sable taking under the Fifth Amendment); Loretto v. Teleprompter

Manhattan CATV Corp., 458 U.S. 419, 426 (1982) (holding that state law

permitting even a minimal "permanent physical occupation" of private

property was a taking that required compensation to the owner); see also

Presault v. Interstate Commerce Comm'n, 494 U.S. 1, 24 (1990) (O'Con-
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nor, J., concurring) (emphasizing that appropriation of a public easement

on private property amounts to a compensable taking, in context of

conversion of railroad right-of-way to public biking trails). Defendants

here seek to impose a permanent right of access to private property in the

form of a free speech easement at the Valley West Mall. See also Lloyd

Corp. v. Tanner, 407 U.S. 551, 569 (1972) (characterizing argument for

constitutional right of expression at shopping center as request for "dedica-

tion of private property to public use"). See generally Frederick W.

Schoepflin, Comment, Speech Activists in Shopping Centers: Must Pro-

perty Rights Give Way to Free Expression?, 64 Wash. L. Rev. 133 (1989).

In addition, the Iowa Constitution contains a stronger emphasis on

the value of property rights and may provide greater protection than the

federal constitution. Not only does the Iowa Constitution prohibit the

taking of private property for public use without just compensation (art. I,

§ 18), but the very first section of the Iowa Bill of Rights confirms the

"inalienable" right to "acquir[e], possess[], and protect[] property" (art. I, §

1). In Bormann v. Board of Supervisors, 584 N.W.2d 309 (Iowa 1998),

cert. denied, 525 U.S. 1172 (1999), this Court held, under both the Fifth

Amendment and Article I, Section 18, that a zoning board decision that

granted landowners' neighbors the right to maintain a nuisance on land-

owners' property, in effect creating a nuisance easement in favor of the

neighbors, constituted an unconstitutional taking of private property for
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public use. Id. at 313-21. Likewise, a judicial ruling imposing a free

speech easement upon a private landowner in favor of protestors, such as

defendants, likely constitutes a compensable taking.

As further evidence of the governmental intrusion upon private

property rights that would be entailed, Valley West Mall through the

affidavit of operations director Luther M. Rood identified the burdens that

would be imposed if the shopping center were required to hold itself open

as a public forum. In particular, the mall would have to assume the addi-

tional burdens of security for political protests, to allocate limited space to

competing special interest groups, suffer potential liability if patrons are

injured during a disruptive demonstration, and clarify that they do not

support extremist viewpoints to which they would be forced to open their

doors, at the risk of offended customers and lost sales (App. 37-38).

B. Forcing Private Landowners to be Instruments for

Expression They Find Offensive Likely Infringes Their
Free Speech Rights.

Forcing private persons to open their property to serve as the forum

for expression of controversial political ideas, including opinions that they

or their customers may find offensive, likely would violate the free speech

rights of property owners protected by the First Amendment of the United

States Constitution and Article I, Section 7 of the Iowa Constitution. "A

person who has merely invited the public onto his property for commercial

purposes cannot fairly be said to have relinquished his right to decline 'to
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be an instrument for fostering public adherence to an ideological point of

view he finds unacceptable.' " Pruneyard Shopping Center v. Robins, 447

U.S. 74, 97-98 (1980) (Powell, J., concurring in part and in the judgment)

(quoting Wooley v. Maynard, 430 U.S. 705,715 (1977)).

Although the United States Supreme Court in Pruneyard held that

state rulings authorizing exercise of free speech rights inside a shopping

center did not in general violate the First Amendment, the shopping center

owners in that case did not specifically object to the message being

presented. Id. at 101. In recent First Amendment decisions, the Supreme

Court has emphasized the absence of an objection to the message by the

shopping center owner in Pruneyard as being crucial to understanding the

limited application of that decision. See, e.g., Hurley v. Irish-American

Gay, Lesbian & Bisexual Group, 515 U.S. 557,579-80 (1995) (noting that,

because the mall owner in Pruneyard never alleged that he objected to the

content of the pamphlets, the principle of speaker's autonomy was not

threatened); Pacific Gas & Elec. Co. v. Public Util. Comm'n, 475 U.S. 1,

12 (1986) (stating that notably absent from Pruneyard was any concern that

access affected exercise of the owner's own right to speak). Accordingly,

as Justice Powell stated in concurrence in Pruneyard, the decision was not

"a blanket approval for state efforts to transform privately owned

commercial property into public forums." Pruneyard, 447 U.S. at 101

(Powell, J., concurring in part and in the judgment).
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Moreover, the Supreme Court subsequently has broadened First

Amendment rights, even in the context of activities to which the public is

invited. In Hurley v. Irish-American Gay, Lesbian & Bisexual Group, 515

U.S. 557 (1995), the Court held unanimously that a Massachusetts state

court decision violated the First Amendment by requiring the private

organizers of Boston's St. Patrick's Day parade to allow a gay rights

organization to participate, notwithstanding that the public was invited to

the parade, ld. at 573-75. The Court emphasized that the choice of a

private person or organization "not to propound a particular point of view

... is presumed to lie beyond the government's power to control." Id. at

575. The Supreme Court recently confirmed and emphasized its freedom

of expression jurisprudence in Boy Scouts of America v. Dale, 120 S. Ct.

2446 (2000), by overturning the New Jersey Supreme Court's requirement

that the Boy Scouts place a gay rights activist in a leadership position,

despite the traditionalist organization's objection to homosexual conduct.

In the present case, Valley West Mall has made clear that it does not

desire to be an instrument to propound defendants' particular point of view

(App. 36-38). And the experiences of the past two decades have demon-

strated the intrusion on the rights of private landowners occasioned by

forcible

opinions.

free speech rules on

access of trespassers to express controversial or offensive

For example, the Connecticut Supreme Court refused to impose

shopping malls, concerned with the injustice of
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requiring a mall owner to allow extremists or controversial political

groups to demonstrate on his property regardless of the potential harm to

his commercial interests and the substantial risks of property destruction

and liability to injured persons. Cologne v. Westfarms Assocs., 469 A.2d

1201, 1210 (Conn. 1984). Indeed, while the appeal was pending in the

Connecticut case, the Ku Klux Klan sought to demonstrate in the mall,

which in turn provoked a disruptive anti-Klan rally that required police

from numerous surrounding communities to restore order and that forced

stores in the mall to close for the day. Id. at 1205. See also Jacobs v.

Major, 407 N.W.2d 832, 835 (Wis. 1987) (observing in that case that,

because of a protest which obtained substantial media attention, "several

stores within the mall suffered identifiable reductions in sales that day").

In this particular case, Valley West Mall has made clear the

peculiarly offensive nature of the expression being forced upon it by

defendants. Defendants were not expressing a general political or social

viewpoint. Rather, they were directly attacking one of the merchants in the

mall, accusing J.C. Penney of selling goods manufactured in "sweatshops"

(App. 36, 39).

Defendants in their brief seem to be of the opinion that Valley West

Mall should not have been troubled by these accusations and instead should

have been offended by a general campaign against smoking permitted in the

shopping center, given that a prior tenant had specialized in tobacco
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products (Brief of Appellants at 22). But Valley West Mall is not obliged

to share defendants' views as to what is offensive and what is not. Every

private person and private landowner, as a basic tenet of freedom, is

allowed to make their own judgments in that regard. Indeed, the United

States Supreme Court quite recently explained that such an argument

contradicts the premise of First Amendment rights, which is that

individuals and entities are entitled to reach their own conclusions and not

have permissible viewpoints dictated by someone else: "it is not the role of

the courts to reject a group's expressed values because they disagree with

those values or find them internally inconsistent." Boy Scouts v. Dale, 120

S. Ct. at 2452. More importantly, as Valley West Mall General Manager

Jerry Jones testified, no public service organization invited to the mall had

ever attacked a particular merchant by name or caused controversy with

shoppers (App. 137). Even defendants' own purported expert below

acknowledged that in his considerable leafleting experience in New Jersey

he had never made accusations against a merchant (App. 64).

By targeting one of the stores in the mall, defendants were most

directly abusing the hospitality of the shopping center and interfering with

its essential purpose. Even the New Jersey Supreme Court, one of the

"notable exceptions" that has found a right to free expression in a private

shopping mall, stated that the particular activities it was approving would

have little or no impact on the commercial and profit-seeking purpose of
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shopping centers. New Jersey Coalition Against War in the Middle East v.

J.M.B. Realty Corp., 650 A.2d 757, 780 (N.J. 1994). Surely no

commercial enterprise is obliged to make itself the stage for those who

wish to act out hostility toward it. The direct and deliberate interference

with the merchant's own marketing message undermines freedom of

expression in a manner not present or considered in previous such cases.

It probably is not necessary for this Court to determine whether

defendants' request to impose governmental duties upon Valley West Mall

would violate the constitutional rights of private landowners. The fact that

serious constitutional concerns on the part of the private landowners are

implicated further counsels hesitation in the face of defendants' proposal to

fundamentally alter the understanding of free speech rights in Iowa.

Whether or not such an imposition of new duties upon private persons to

reserve their property for public use would violate their constitutional

rights, the dangers thereby created, the nature of the burdens, and the

unfairness of conscripting private landowners to express controversial or

offensive positions provides ample reason to refuse defendants' request for

a radical reinterpretation of the Iowa Constitution.
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CONCLUSION

For the foregoing reasons, the order of the District Court rejecting

defendants' claim of a constitutional free speech right to trespass on private

"property and the judgment of conviction should be affirmed.
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