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F E D E R A L  L I A B I L I T Y

Has the United States Waived Sovereign Immunity for Claims of Medical  
Battery Based on the Acts of Military Medical Personnel?

CASE AT A GLANCE 
Under the Gonzalez Act, the United States is substituted as the sole defendant for tort claims against 
military medical personnel performing medical functions, who are thereby granted immunity from 
individual liability. Under the federal Tort Claims Act, the United States is liable on the same basis as a 
private person under the law of the state where the act or omission occurred, with exceptions for certain 
claims including those arising out of an assault or battery. However, the Gonzalez Act states that, for 
“purposes of this section,” the assault and battery exception to the federal Tort Claims Act does not apply 
to a claim arising out of a wrongful act in the performance of medical functions. The question before the 
Court is whether this provision in the Gonzalez Act thereby permits suit directly against the United States 
for a battery committed by military medical personnel.
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ISSUE
Has the United States waived sovereign immunity for medical bat-
tery claims based on the acts of military medical personnel when 
the United States is substituted for the medical practitioner as the 
defendant under the Gonzalez Act, despite the Federal Tort Claims 
Act’s general exception for assault and battery claims?

fACTS
Steven Alan Levin brought an action in the United States District 
Court for the District of Guam against both the United States 
government and against a Navy surgeon, raising claims of negli-
gence and battery. Despite having signed written consent forms for 
cataract surgery, Levin alleges that he orally withdrew that consent 
immediately before surgery. The surgery was performed, resulting 
in severe complications.

The United States substituted itself as the sole defendant under the 
Gonzalez Act, 10 U.S.C. § 1089, which confers immunity on military 
medical personnel. The government subsequently moved to dismiss 
both the malpractice negligence claim and the battery claim. 
Because Levin had failed to identify an expert to testify, the district 
court dismissed the malpractice claim. The district court also 
dismissed the battery claim on the basis of the intentional tort ex-
ception to the Federal Tort Claims Act (FTCA), 28 U.S.C. § 2680(h). 
Subsection 1089(e) of the Gonzalez Act provides that the battery ex-
ception of the FTCA does not apply “[f]or purposes of this section.” 
The district court read that provision as “assum[ing] that a remedy 

against the United States for intentional torts is available under 
the FTCA, but only in order to bolster the medical worker’s protec-
tion” by expanding the statutory immunity to encompass medical 
malpractice claims pleaded in battery rather than in negligence.

The United States Court of Appeals for the Ninth Circuit affirmed 
the dismissal, holding that the United States had not unequivocally 
waived its sovereign immunity for the battery claim. Levin v. United 
States, 663 F.3d 1059 (9th Cir. 2011). Although the FTCA does autho-
rize tort suits against the United States, it preserves sovereign im-
munity for claims arising out of battery. As for subsection 1089(e) of 
the Gonzalez Act, the court emphasized “the restrictive introductory 
clause” that the nullification of the FTCA battery exception is only 
“[f]or purposes of this section.” Understanding the Gonzalez Act 
as designed to protect military medical personnel from malpractice 
suits, the court explained: “To be consistent with this purpose, we 
read subsection (e) not as a waiver of sovereign immunity for bat-
tery claims brought against the United States, but as an expression 
of personal immunity from battery claims brought against military 
medical personnel.” (Emphasis in original.)

The Ninth Circuit acknowledged that the Tenth Circuit, in Franklin 
v. United States, 992 F.2d 1492 (10th Cir. 1993), had reached the op-
posite conclusion. In Franklin, the Tenth Circuit read a parallel sub-
stitution/immunity statute as waiving federal sovereign immunity 
for medical battery claims in a case involving unauthorized surgery 
performed by a Veterans Administration medical practitioner.
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CASE ANALYSIS
Through the Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b)
(1), 2674, the United States government has waived sovereign im-
munity for claims under state tort law arising from the conduct of 
federal employees acting within the scope of employment. However, 
under the FTCA, the United States remains the beneficiary of special 
rules and protections. Among these are numerous defined excep-
tions to liability that preclude certain types of claims, notably claims 
for assault and battery.

Under the Gonzalez Act, 10 U.S.C. § 1089, when a lawsuit is filed 
alleging a tortious wrong in the provision of medical care by military 
medical personnel, the United States must be substituted as the 
sole defendant under the FTCA. The Gonzalez Act further provides 
that, for purposes of the act, the FTCA exception for battery does not 
apply to a cause of action arising from the performance of medical 
functions. The question before the Court is whether this language 
simply extends the individual immunity for military medical provid-
ers to cover medical tort claims framed as batteries or also waives 
the sovereign immunity of the United States for medical batteries 
committed by military medical personnel.

Governmental Liability: The Federal Tort Claims Act
Before 1946, the only means of recovery from the federal govern-
ment for injury in tort was a private bill enacted by Congress 
through the ordinary legislative process. Congress then enacted the 
Federal Tort Claims Act (FTCA). Federal Tort Claims Act of 1946, 
chap. 753, 60 Stat. 843. As the Supreme Court later observed, the 
FTCA “was the offspring of a feeling that the Government should  
assume the obligation to pay damages for the misfeasance of  
employees in carrying out its work.” Dalehite v. United States,  
346 U.S. 15 (1953).

As a basic proposition, the United States is liable under the FTCA on 
the same basis and to the same extent as recovery would be allowed 
for a tort committed under like circumstances by a private person in 
that state. See 28 U.S.C. §§ 1346(b)(1), 2674. See generally Gregory 
C. Sisk, Litigation With the Federal Government §§ 3.02, 3.05 (ALI-
ABA, 4th ed., 2006). The FTCA does not create any new causes of 
action, nor does it formulate federal rules of substantive tort law. 
Instead, as the Supreme Court explained in Richards v. United 
States, 369 U.S. 1 (1962), Congress determined “to build upon the 
legal relationships formulated and characterized by the States” with 
respect to principles of tort law.

However, while generally authorizing suit against the United States 
for tort claims, the FTCA does not completely abrogate sovereign 
immunity. Subsection 2680(h) of the FTCA excludes “[a]ny claim 
arising out of assault, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepresen-
tation, deceit, or interference with contract rights.” As Judge Robert 
Longstreth has written in his treatise on the FTCA, “eleven familiar 
torts”—“a very considerable portion of the law of torts”—have been 
removed altogether from the government’s consent to suit. 2 Lester 
S. Jayson & Robert C. Longstreth, Handling Federal Tort Claims 
§13.06[1] (2011).

Government Employee Immunity: The Gonzalez Act
When a government employee is sued for conduct within the scope 
of federal employment, a series of statutes enacted at different 

points provide that the United States is to be substituted as the 
sole defendant to an FTCA suit and the suit may no longer proceed 
against the government employee individually. In 1976, Congress 
enacted the Medical Malpractice Immunity Act (commonly known as 
the Gonzalez Act), 10 U.S.C. § 1089, which substituted the United 
States for claims based on the acts of military medical personnel. 
In 1988, Congress expanded and supplemented that immunity in 
the Federal Employees Liability Reform and Tort Compensation Act 
(commonly known as the Westfall Act), 28 U.S.C. § 2679(b)(1). The 
Westfall Act grants personal immunity from tort liability to every 
federal employee when acting within the scope of employment. See 
generally Sisk, supra, § 5.06(c).

Under the later-enacted and more comprehensive Westfall Act, a 
party seeking recovery based upon an employee’s tortious behav-
ior while acting in the scope of employment is limited to a suit 
against the United States and may not recover from the individual 
employee—even if the FTCA suit fails because of special defenses 
available only to the federal government. In United States v. Smith, 
499 U.S. 160 (1991), a medical malpractice suit was brought against 
a military physician working on the medical staff of an Army 
hospital in Italy. Even though the United States was protected from 
liability by virtue of the FTCA exception for “[a]ny claim arising in 
a foreign country,” 28 U.S.C. § 2680(k), the Supreme Court held that 
the Westfall Act nonetheless conferred immunity on the individual 
federal employee and thus barred the plaintiff from seeking dam-
ages against the physician.

The earlier Gonzalez Act granted immunity to a certain class of fed-
eral employees in specified agencies (military medical personnel). 
The Gonzalez Act further provides: “For purposes of this section, 
the provisions of section 2680(h) of title 28 [the FTCA exception for 
claims of “battery”] shall not apply to any cause of action arising 
out of a negligent or wrongful act or omission in the performance of 
medical, dental, or related health care functions (including clinical 
studies and investigations).” The question presented in Levin is 
whether this subsection is an exception to the battery exception in 
the FTCA, thus authorizing direct suit against the United States for 
medical batteries, or simply an extension of the immunity against 
tort suit for the individual medical practitioner to include medical 
batteries as well as negligence malpractice claims.

Petitioner’s Argument: The United States Has Waived Sovereign  
Immunity in the Gonzalez Act for Medical Batteries
As presented by James A. Feldman, the amicus curiae appointed by 
the Supreme Court to support the pro se petitioner Levin, the most 
straightforward argument for federal liability focuses on the plain 
text of the Gonzalez Act. Amicus argues that subsection 1089(e) 
uses a “simple declarative” in stating that the battery exception to 
the FTCA “shall not apply” to claims arising out of the performance 
of medical functions. The Gonzalez Act does not say that the battery 
exception shall be “deemed” or “considered” to apply, the type of 
qualifying language that amicus argues Congress would have se-
lected if it intended merely to extend individual employee immunity 
to battery claims.

Looking to the legislative history, the Senate Committee Report con-
firms this reading: “Subsection (e) would nullify a provision of the 
Federal Tort Claims Act which would otherwise exclude any action 
for assault and battery from the coverage of the Federal Tort Claims 
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Act.” S. Rep. 94-1264 (1976). Indeed, in its brief in Smith, the United 
States previously construed the Gonzalez Act as having “the effect 
of permitting FTCA actions against the United States based upon 
allegations that a doctor has performed medical procedures to which 
the plaintiff did not consent.”

With respect to the introductory clause to subsection 1089(e), 
saying that the battery exception is lifted “[f]or purposes of this 
section,” amicus explains this language as limiting the abrogation 
of the battery exception to medical malpractice claims committed by 
military medical personnel. Amicus further asserts that the Gonzalez 
Act has the dual purpose of immunizing military medical personnel 
from personal liability while also shifting responsibility for medical 
malpractice to the federal government.

In this way, amicus contends, the Gonzalez Act’s grant of immunity 
to individual military medical practitioners was directly parallel 
to the extension of the FTCA remedy for those harmed by medi-
cal malpractice. As provided in subsection 1089(c), if the federal 
court determined that “a remedy by suit … is not available against 
the United States, the case was to be remanded to State court” to 
proceed against the medical practitioner individually. Thus, amicus 
argues, Congress anticipated that individual military medical per-
sonnel would remain individually liable when the medical functions 
were performed in a foreign country or “the circumstances are such 
as are likely to preclude the remedies of third persons against the 
United States.” 10 U.S.C. § 1089(f)(1). Thus, for example, if the 
United States would not be liable because the allegedly wrongful 
medical care took place overseas and thus was barred by the foreign 
country exception to the FTCA, 28 U.S.C. § 2680(k), the Gonzalez 
Act allowed the case against the individual medical practitioner to 
go forward under state tort law. In such an event, subsection 1089(f) 
authorized the head of the pertinent agency to indemnify the indi-
vidual defendant for any liability and to pay for the legal defense. 
(The later-enacted Westfall Act supplemented the Gonzalez Act by 
extending immunity more broadly to government employees.)

Reading the Gonzalez Act as structured to offer reciprocal individual 
immunity and governmental liability, subsection 1089(e) grants 
immunity to the individual military medical practitioner for medical 
battery claims, while simultaneously preserving a remedy against 
the government for battery claims involving the absence of consent 
to a medical procedure.

In amicus’s view, the Gonzalez Act is very different in purpose and 
language from the subsequently enacted Westfall Act. Under the 
Westfall Act, the United States is substituted as the sole defendant 
whenever the federal employee was acting within the scope of 
employment, regardless of whether an effective remedy exists under 
the Federal Tort Claims Act. Unlike the Westfall Act, the Gonzalez 
Act, 10 U.S.C. § 1089(c), provided for a remand of the case to state 
court to be litigated against the individual employee when an FTCA 
remedy was not available. Unlike the Gonzalez Act, the Westfall Act, 
28 U.S.C. § 2679(d)(4), directs that suits in which the United States 
is substituted as a defendant shall proceed under the FTCA “subject 
to the limitations and exceptions applicable to those actions.” In 
Smith, the Supreme Court relied on the specific “limitations and ex-
ceptions” language found in the Westfall Act (but not the Gonzalez 
Act) to hold that “Congress recognized that the required substitu-
tion of the United States as the defendant in tort suits filed against 

Government employees would sometimes foreclose a tort plaintiff’s 
recovery altogether.”

Respondent’s Argument: The Gonzalez Act Provides Individual  
Immunity for Military Medical Providers Without Expanding  
Government Liability
The government argues that the purpose of the Gonzalez Act was 
solely to confer immunity from individual tort suits to military 
medical personnel and that subsection 1089(e) is not a sufficiently 
unequivocal waiver of sovereign immunity to hold the United States 
liable for medical battery.

Emphasizing the language in Subsection 1089(e) that the battery 
exception to the FTCA does not apply “[f]or purposes of this sec-
tion,” the government contends this ensures that military medical 
practitioners would not lose the immunity granted by the Gonzalez 
Act because a tort plaintiff reframed a medical malpractice action as 
a suit for battery. The government contends that by “assuming the 
availability of an FTCA remedy only ‘[f]or purposes of this section,’ 
section 1089(e) acts in conjunction with section 1089(a) to confirm 
that no military medical provider may be sued individually, even 
if the claim is one for battery as to which no remedy against the 
United States exists.” 

In support of its argument that the only purpose of the Gonzalez Act 
was to grant immunity to military medical practitioners, the govern-
ment also quotes from the Supreme Court’s ruling in Smith: “The 
Gonzalez Act functions solely to protect military medical person-
nel from malpractice liability; it does not create rights in favor of 
malpractice plaintiffs.” The government asserts that the Gonzalez 
Act was not intended to permit a remand to state court for a remedy 
against the individual medical practitioner when the suit against 
the government was barred by limitations or exceptions in the FTCA.

More generally, the government relies on “the traditional principle 
that the Government’s consent to be sued ‘must be construed strictly 
in favor of the sovereign.’” United States v. Nordic Village, Inc., 503 
U.S. 30 (1992). Applied in its strictest formulation, this interpretive 
rubric would mean that the government would prevail whenever a 
statute can reasonably be read to favor the government’s narrower 
interpretation. Thus, the government argues, even if an interpreta-
tion of subsection 1089(e) of the Gonzalez Act to authorize suit for 
medical battery were plausible, the alternative reading that it merely 
expands individual immunity without simultaneously expanding 
governmental liability is equally plausible.

SIGNIfICANCE
Practical Significance
The practical significance of Levin is likely to be very limited, what-
ever the outcome before the Supreme Court.

If the Court interprets the Gonzalez Act to open the door of the  
FTCA for battery claims, the opening would not be very wide. The 
Gonzalez Act applies only to medical personnel in the armed forces, 
the National Guard when in federal training or service, the Depart-
ment of Defense, and the Central Intelligence Agency. 10 U.S.C.  
§ 1089(a). Because immunity statutes for medical personnel in the 
State Department, 22 U.S.C. § 2702, the Veterans Administration, 
38 U.S.C. § 4116, and the Public Health Service, 42 U.S.C. § 233, 
include similar language, battery claims arising from medical  
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functions by those practitioners would also lie against the United 
States under the FTCA. Interestingly, because the parallel immunity 
statute for Veterans Administration medical personnel, 38 U.S.C.  
§ 7316(f), does not include a section-purpose introductory clause, 
the government says that provision does unequivocally permit bat-
tery claims directly against the United States under the FTCA. Still, 
a ruling for Levin would be limited to the medical context involving 
medical personnel in these agencies.

Moreover, given that subsection 1089(e) of the Gonzalez Act 
restricts the removal of the FTCA battery exception to claims arising 
out of “the performance of medical, dental or relative health care 
functions,” the provision at most would appear to authorize claims 
for medical battery—not battery generally. The Gonzalez Act was 
directed at that species of medical malpractice that could be pleaded 
as a battery, such as a lack of consent or of informed consent.

In light of its text and purpose, subsection 1089(e) is unlikely to be 
stretched to cover ordinary battery claims by government medical 
personnel, such as a violent attack or sexual assault unrelated to 
medical treatment. But see Bembenista v. United States, 676 F. Supp. 
18 (D.D.C. 1988) (permitting FTCA claim for sexual molestation by a 
medical technician through the Gonzalez Act). In addition, the Gon-
zalez Act substitutes the United States and immunizes the individ-
ual employee only when that employee was “acting within the scope 
of his duties or employment therein.” 10 U.S.C. § 1089(a). Although 
the scope of employment question is to be determined according to 
state law under federal employee immunity statutes, an employee 
committing a sexual assault frequently will be held to have acted 
with a private purpose. See Bodin v. Vagshenian, 462 F.3d 481 (5th 
Cir. 2006) (applying Texas law to find that a Veterans Administration 
psychiatrist who sexually molested a patient was “solely motivated 
by his own personal gratification” and thus was not acting within 
the scope of employment).

Importantly, the Westfall Act does not contain any provision declar-
ing that the battery exception to the FTCA does not apply. Indeed, 
the Westfall Act includes language specifying that the FTCA remedy 
against the United States is exclusive for claims arising from the 
acts of employees within the scope of employment, even if the claim 
against the United States would fail due to limitations or exceptions 
in the FTCA. Thus, the battery exception to the FTCA remains in full 
effect for claims arising out of the conduct of nonmedical federal 
employees. (However, federal employees engaged in intentional 
wrongdoing, such an ordinary assault or battery, frequently will be 
held to have acted outside the scope of employment and thus subject 
only to individual suit.)

A ruling against Levin also would have limited practical effect on 
claims for medical malpractice arising from the conduct of federal 
medical practitioners, even for claims alleging lack of informed 
consent. Under modern medical malpractice law, “informed con-
sent” liability generally is subsumed under the negligence theory. 1 
David W. Louisell & Harold Williams, Medical Malpractice § 8.06[2] 
(2009) (“[M]ost courts today reserve the assault and battery theory 
for cases in which the patient has not consented to the procedure 
actually performed, while using negligence as the basis for claims 
that the provider obtained the patient’s consent without making a 
proper disclosure.”); see also Barbara L. Atwell, The Modern Age of 

Informed Consent, 40 U. Rich. L. Rev. 591 (2006) (“Negligence as 
the basis of a complaint based on lack of informed consent more 
closely comports with the reality of medical practice.”).

To be sure, Levin alleges the absence of any consent at all, which 
could still be framed as a claim for battery in many states, and a 
couple of states still treat consent-based medical torts as batteries. 
But most allegations that proper consent was not obtained may be 
adequately stated as negligence claims, which are permitted under 
the FTCA. Indeed, Levin had raised a negligence claim as well, 
which the district court dismissed because he had failed to come 
forward with expert testimony to support it.

Doctrinal Significance
The doctrinal significance of Levin hinges on what the decision may 
contribute to the jurisprudence of sovereign immunity and statutory 
waivers. The government puts heavy weight on the traditional rule 
that waivers of sovereign immunity are construed strictly in favor of 
the government. In recent decades, however, the Court has tended 
to limit the strict scrutiny approach to the core questions of the very 
existence and basic scope of a statutory consent to suit. As the Court 
stated in Lane v. Pena, 518 U.S. 187 (1996), “a waiver of the Govern-
ment’s sovereign immunity will be strictly construed, in terms of its 
scope, in favor of the sovereign.” (Emphasis added.) Thus, both the 
theory of liability asserted in a claim against the United States (that 
is the cause of action) and the specific remedy requested (damages, 
injunction, interest, etc.) must be explicitly authorized under the 
statute.

For other terms, definitions, exceptions, and procedures in a statuto-
ry waiver of federal sovereign immunity, ordinary rules of statutory 
interpretation and construction are more likely to be applied today. 
In other words, “[a]n early jaundiced judicial attitude has resolved 
into a greater respect for the legislative pledge of relief to those 
harmed by their government.” Gregory C. Sisk, The Continuing Drift 
of Federal Sovereign Immunity Jurisprudence, 50 Wm. & Mary L. Rev. 
517 (2008).

With particular pertinence here, in Dolan v. U.S. Postal Service, 546 
U.S. 481 (2006), the Court held that application of an exception to 
the FTCA did “not implicate the general rule that ‘a waiver of the 
Government’s sovereign immunity will be strictly construed, in 
terms of its scope, in favor of the sovereign.’” The Court explained 
that “this principle is ‘unhelpful’ in the [FTCA] context, where 
‘unduly generous interpretations of the exceptions run the risk 
of defeating the central purpose of the statute,’ which ‘waives the 
Government’s immunity from suit in sweeping language.’”

To be sure, it is not clear whether the question of medical battery 
liability under the Gonzalez Act should be categorized as a core 
question of the scope of a waiver of sovereign immunity or only 
an interpretation of an exception to a statutory waiver. Given that 
the FTCA is a waiver for tort claims generally, with the exclusion of 
battery claims being an exception, the Gonzalez Act might best be 
characterized as something of an exception to the exception—and 
it would not be the only lifting of the battery exclusion under the 
FTCA. In 1974, Congress enacted another exception to the intention-
al tort exception, allowing certain claims, including assault and bat-
tery, arising out of the conduct of federal law enforcement officials. 
Act of Mar. 16, 1974, Pub. L. No. 93-253, § 421(h), 60 Stat. 846.
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In any event, the strict construction canon is unlikely to be helpful 
or dispositive in this case, even if invoked in the Court’s opinion. 
The key question here is the purpose of the Gonzalez Act as deduced 
from its language, structure, and (perhaps) legislative history. If 
the purpose is seen as merely expanding the immunity of individual 
federal medical practitioners to cover all types of medical mal-
practice, including consent-based claims, then the Court will find 
against liability of the government for medical batteries. If the Court 
reads the Gonzalez Act as converting a medical malpractice claim 
from one against individual practitioners into a remedy against the 
government—thereby granting immunity to individual employees 
that is parallel to the expansion of governmental responsibility 
through the FTCA—then the Court will hold that the government is 
liable for medical batteries. The strict construction canon may prove 
to be little more than a diversion from or an emphatic confirmation 
of the interpretive analysis based on the crucial textual, contextual, 
and legislative history evidence of statutory purpose.
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