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ISSUE
Does the “law enforcement proviso” in the Federal Tort Claims Act, 
which allows intentional tort claims (including assault and battery) 
involving law enforcement officers to be brought directly against the 
United States, apply whenever law enforcement officers were acting 
within the scope of federal employment or only when they were 
executing searches, seizing evidence, or making arrests?

FACTS
Kim Millbrook, an inmate in the Lewisburg federal prison, alleges 
that he was physically assaulted and sexually abused by prison 
guards. An internal investigation conducted by the prison found 
the allegation unsubstantiated. Millbrook filed a pro se complaint 
against the federal government in the United States District Court 
for the Middle District of Pennsylvania.

The district court dismissed the complaint as barred by the inten-
tional tort exception to the Federal Tort Claims Act (FTCA), 28 U.S.C. 
§ 2680(h). Although the FTCA law enforcement proviso authorizes 
claims for certain intentional torts involving law enforcement of-
ficers, the district court was bound by the Third Circuit’s ruling in 
Pooler v. United States, 787 F.2d 868 (3d Cir. 1986). In Pooler, the 
court held that the law enforcement proviso waives the sovereign 
immunity of the United States only when the officer commits an 
intentional tort “while executing a search, seizing evidence, or mak-
ing an arrest.”

The Third Circuit affirmed in a brief unpublished decision. Although 
agreeing that “the alleged conduct is troubling,” the Third Circuit 
held the claim was barred under the precedent of Pooler.

CASE ANALYSIS
The Federal Tort Claims Act, The Intentional Tort Exception, and The 
Law Enforcement Proviso
Through the Federal Tort Claims Act (FTCA), 28 U.S.C. §§1346(b)
(1), 2674, the United States government has waived sovereign im-
munity for claims under state tort law arising from the conduct of 
federal employees acting within the scope of employment. Under the 
FTCA, the United States remains the beneficiary of special rules and 
protections. Among these are numerous defined exceptions to liabil-
ity that preclude certain types of claims, notably claims for assault 
and battery. Subsection 2680(h) of the FTCA excludes “[a]ny claim 
arising out of assault, battery, false imprisonment, false arrest, mali-
cious prosecution, abuse of process, libel, slander, misrepresenta-
tion, deceit, or interference with contract rights.”

However, there is an exception to the exception. The government 
may be held liable for certain intentional torts—including assault 
and battery—when committed by “investigative or law enforcement 
officers” of the federal government. This “law enforcement proviso” 
was added to the FTCA in 1974 in response to widespread publicity 
over abuse of powers by federal law enforcement officers. In particu-
lar, Congress was troubled by a notorious “no-knock” warrantless 
drug raid in Illinois, during which federal narcotics agents knocked 
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CASE AT A GLANCE 
A federal prisoner brought suit under the Federal Tort Claims Act (FTCA) alleging that he had been 
sexually assaulted by prison guards. Under the FTCA, the United States is liable on the same basis as a 
private person under the law of the state where the act or omission occurred, with an exception for such 
intentional torts as assault or battery. However, as an exception to the exception, the “law enforcement 
proviso” holds the United States liable for certain intentional torts when committed by “investigative or 
law enforcement officers of the United States.” The proviso defines such officers as those “empowered by 
law to execute searches, to seize evidence, or to make arrests for violations of Federal law.” The question 
before the Court is whether the law enforcement proviso authorizes intentional tort claims against the 
United States whenever a law enforcement officer was acting within the scope of federal employment or 
only when that law enforcement officer was engaged in a search, seizure of evidence, or an arrest.

F E D E R A L  L I A B I L I T Y

When Is the United States Liable Under the Federal Tort Claims Act  
for the Intentional Torts of Law Enforcement Officers?
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down the door, shouted obscenities, and threatened the residents 
with drawn weapons, only to discover they were in the wrong house. 

The law enforcement proviso, inserted into subsection 2680(h), 
directs that, “with regard to acts or omissions of investigative or law 
enforcement officers of the United States Government,” the general 
waiver of sovereign immunity in the FTCA applies “to any claim 
arising … out of assault, battery, false imprisonment, false arrest, 
abuse of process, or malicious prosecution.” The proviso further 
states that, “[f]or the purpose of this subsection, ‘investigative or 
law enforcement officer’ means any officer of the United States who 
is empowered by law to execute searches, to seize evidence, or to 
make arrests for violations of Federal law.”

Some federal courts of appeals have held that the law enforce-
ment proviso applies to all acts or omissions of investigative or law 
enforcement officers when acting within the scope of employment. 
See Ignacio v. United States, 674 F.3d 252 (4th Cir. 2012); Reynolds 
v. United States, 549 F.3d 1108 (7th Cir. 2008) (suggesting, however, 
that proviso may apply when officers are engaged in law enforce-
ment activities). The Third Circuit in Pooler narrowly confined 
the proviso to claims arising directly out of searches, seizure of 
evidence, or arrests. Somewhat less narrowly, the Ninth Circuit, in 
Orsay v. United States Dept. of Justice, 289 F.3d 1125 (9th Cir. 2002), 
held that the United States would be liable for an assault under this 
proviso only if the officer actually had been engaged at the time in 
investigative or law enforcement activities.

Petitioner’s and Respondent’s Argument That Law Enforcement  
Proviso Allows Liability Whenever an Officer Acted Within the  
Scope of Employment
Petitioner Millbrook argues that the plain language of the law 
enforcement proviso establishes that the United States is liable 
for intentional torts arising from the acts and omissions of law 
enforcement officers, without limiting the waiver of sovereign 
immunity to specific conduct, such as that occurring in the course 
of arrest, search, or seizure. Petitioner observes that the reference 
to searches, seizures, and arrests is found in the phrase defining 
who is an investigative or law enforcement officer, arguing this only 
identifies the class of individuals covered by the proviso, but does 
not limit the conduct that is covered.

Moreover, petitioner observes that a narrow reading of the proviso 
as limited to conduct involving arrests, searches, and seizures is 
difficult to reconcile with the express authorization of claims arising 
from malicious prosecution and abuse of process, which typically 
involve conduct at a latter point in time and well after any arrest, 
search, or seizure.

In terms of other tools of statutory construction, petitioner points 
to language in the Senate Report in 1974, which states that the 
amendment “should not be viewed as limited to constitutional 
tort situations but would apply to any case in which a Federal law 
enforcement agent committed the tort while acting within the scope 
of his employment or under color of federal law.” S. Rep. No. 93-588 
(1974).

The United States, as respondent, declined to support the Third 
Circuit’s decision and instead has filed a brief supporting reversal 
and remand. The government argues that the law enforcement 

proviso unambiguously applies whenever a law enforcement officer 
acts within the scope of employment. In the government’s view, the 
phrase defining law enforcement officers as empowered to search, 
seize evidence, and make arrests simply establishes the “status” of 
the law enforcement officers included within the proviso.

Court-Appointed Amicus Curiae’s Argument That Law  
Enforcement Proviso Applies Only to Claims Arising from  
Law Enforcement Activities
Jeffrey S. Bucholtz, appointed by the Court as amicus curiae in sup-
port of the judgment below, focuses on the general provision extend-
ing liability for intentional torts arising from the “acts or omissions 
of an investigative or law enforcement officer.” Amicus argues that 
the context confirms that the proviso applies to law enforcement 
officers when acting in that capacity. Thus, the proviso may not be 
narrowly confined to searches, seizures, and arrests. But, amicus 
asserts, the proviso is triggered only by claims that arise from some 
form of investigatory or law enforcement conduct.

To hold otherwise, amicus contends, would make the availability of 
an intentional tort claim against the United States turn on the law 
enforcement powers possessed by an officer, regardless of whether 
those powers have any relationship to the alleged tort. Amicus 
observes that tens of thousands of federal employees—from Forest 
Service employees to soldiers—have arrest powers that are rarely 
exercised. In amicus’s view, to extend the law enforcement proviso 
to all such persons based on their status rather than conduct would 
produce anomalous results. If the proviso is applied based solely 
on status rather than nature of conduct, the liability of the United 
States for intentional workplace torts would turn on whether the 
tortfeasor possessed a power of arrest, even when the incident had 
nothing to do with law enforcement duties.

Amicus further notes that while federal prison guards are autho-
rized to arrest, that law enforcement power is seldom exercised. In 
this case, the guards were performing security functions inside the 
prison, not exercising any law enforcement function.

In the alternative, amicus argues that the judgment should be af-
firmed on the basis that the guards were not acting within the scope 
of employment when allegedly attacking and abusing the petitioner. 
Under Pennsylvania law, amicus asserts, such outrageous conduct is 
not regarded as within the scope of employment.

SIGNIFICANCE
Three amicus curiae briefs were filed by organizations concerned 
with the abuse of powers by prison guards, including the problem of 
sexual violence in prison, which often involves vulnerable members 
of the prison population such as women and lesbian, gay, bisexual, 
or transgendered individuals. Claims of physical or sexual abuse 
against prison guards seldom arise directly from such traditional 
law enforcement activities as a search, seizure of evidence, or an 
arrest. Accordingly, a ruling that the law enforcement proviso is lim-
ited to such specific conduct or similar law enforcement activities 
would remove most such cases from the FTCA.

Even if liability against the United States government under the 
FTCA is held to be unavailable in this case, constitutional tort claims 
under Bivens v. Six Unknown Named Agents of Federal Bureau 
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of Narcotics, 403 U.S. 388 (1971), could be maintained against 
individual prison guards who engaged in such clear violations of 
civil rights as physical attacks and sexual abuse. In Carlson v. Green, 
446 U.S. 14 (1980), the Supreme Court authorized a Bivens suit by 
a federal prison inmate against prison officials for violation of the 
proscription against cruel and unusual punishment in the Eighth 
Amendment.

A Bivens suit against individual officers is a genuine and effective 
remedy in this kind of setting and within this category of alleged 
official wrongdoing. The conventional wisdom for many years has 
been that, under the Supreme Court’s increasing skeptical jurispru-
dence, Bivens claims are seldom available and rarely successful. See 
Laurence H. Tribe, Death by a Thousand Cuts: Constitutional Wrongs 
Without Remedies After Wilkie v. Robbins, 2006-07 Cato Sup. Ct. 
Rev. 23 (saying “the Bivens doctrine … is on life support with little 
prospect of recovery”); Susan Bandes, Reinventing Bivens: The Self-
Executing Constitution, 68 S. Cal. L. Rev. 289 (1995) (concluding 
“there is little left of the Bivens principle”). However, an empirical 
study of the outcomes in Bivens cases found that “Bivens cases are 
much more successful than has been assumed by the legal commu-
nity, and that in some respects they are nearly as successful as other 
kinds of challenges to government misconduct.” Alexander A. Rein-
ert, Measuring the Success of Bivens Litigation and Its Consequences 
for the Individual Liability Model, 62 Stan. L. Rev. 809 (2010). Based 
on this study, the Bivens remedy remains robust in the context of 
classic constitutional torts alleging physical abuse by federal police 
or prison guards.

Another interesting legal development, highlighted by Millbrook but 
not unique to it, involves the effect of divergent and evolving stan-
dards among the states on when an employee was acting within the 
scope of employment. Even if the law enforcement proviso is inter-
preted to bring within the FTCA all assaults and batteries by federal 
officers possessing law enforcement powers (even for episodes 
unrelated to law enforcement activities), a separate determination 
that the officer’s conduct fell outside the scope of employment would 
take the case out of the FTCA for an independent reason.

For purposes of respondeat superior liability by the United States 
under the FTCA, 28 U.S.C. § 1346(b)(1), state law sets the general 
principles for evaluating whether the employee acted within the 
scope of the federal office or position:

State legal standards regarding the scope of employment 
have evolved in the course of determining when the em-
ployer is appropriately held responsible under the respon-
deat superior doctrine for the wrongdoing of an employee. 
Accordingly, over time, state law rules have tended to 
broaden the scope of employment concept so as to expand 
employer accountability to others for the misdeeds of 
employees.”

Gregory C. Sisk, Litigation With The Federal Government § 5.06(c)
(4) (ALI-ABA, 4th ed., 2006).

States vary considerably on whether and when intentional miscon-
duct by employees, such as physical or sexual assaults, falls within 
the scope of employment for holding the employer liable in tort. 
For example, in Bodin v. Vagshenian, 462 F.3d 481 (5th Cir. 2006), 
the Fifth Circuit applied Texas law to find that a Veterans Admin-
istration psychiatrist who sexually molested a patient was “solely 
motivated by his own personal gratification and not even in part by 
the Clinic’s purpose” and thus was not acting within the scope of 
employment. Accordingly, the patient’s FTCA suit against the United 
States was dismissed. By contrast, in Lu v. Powell, 621 F.3d 944 
(9th Cir. 2010), the Ninth Circuit observed that California no longer 
follows the traditional rule and now provides that an employee’s will-
ful, malicious, and even criminal acts, even though unauthorized, 
may be within the scope of employment for purposes of respondeat 
superior, if they were foreseeable or arose from the employment. 
Accordingly, for purposes of the FTCA, the Lu court held that a 
federal immigration officer acted within the “scope of his employ-
ment” when he solicited bribes from and sexually molested asylum 
applicants.
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