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1 

JURISDICTIONAL STATEMENT 

The District Court properly exercised federal question jurisdiction under 28 

U.S.C. § 1331 over plaintiff-appellant Scott D. Nordstrom’s civil rights action 

under 42 U.S.C. § 1983 raising a constitutional challenge to the policy and practice 

of the Arizona Department of Corrections allowing correctional officers to read 

confidential legal mail sent by a prisoner to his lawyer.  ER 34, 48. 

On March 27, 2012, the District Court ordered the dismissal of Mr. 

Nordstrom’s amended complaint, ER 2-7, and entered a final judgment, ER 1.  On 

April 2, 2012, Mr. Nordstrom filed a notice of appeal, ER 30-31, which was timely 

under Federal Rule of Appellate Procedure 4(a)(1)(A). 

This Court has jurisdiction under 28 U.S.C. § 1291. 

ISSUE PRESENTED FOR REVIEW 

Scott D. Nordstrom, an Arizona death row inmate, prepared a letter to his 

court-appointed lawyer providing critical information in support of a direct appeal 

contesting his death sentence on multiple grounds including actual innocence and 

prosecutorial misconduct.  As alleged in his amended complaint, when Mr. 

Nordstrom presented this letter for transmission as confidential “legal mail,” the 

correctional officer insisted on reading the letter over Mr. Nordstrom’s repeated 

objections.  ER 36-37.  In rejecting Mr. Nordstrom’s prison grievance, a supervisor 
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2 

stated that the correctional officer had been “following policy,” ER 81, and the 

Director of the Arizona Department of Corrections confirmed in writing that prison 

staff “is not prohibited from reading the mail to establish the absence of contraband 

and ensure the content of the mail is of legal subject matter,” ER 93. 

The issue presented to this Court for review on appeal is: 

Whether the District Court erred by dismissing at the screening stage a pro 

se complaint challenging the policy and practice of the Arizona Department of 

Corrections to allow a correctional officer to read the contents of a prisoner’s 

outgoing letter to his attorney, thereby chilling communications and interfering 

with the attorney-client relationship, in violation of the prisoner’s rights to freedom 

of speech, access to the courts, assistance of counsel, and due process under the 

First, Sixth, and Fourteenth Amendments of the United States Constitution. 

CONSTITUTIONAL PROVISIONS, STATUTES, REGULATIONS, AND 

POLICIES 

Pursuant to Circuit Rule 28-2.7, pertinent constitutional provisions, statutes, 

and regulations or policies are included in the Addendum bound with this 

Replacement Opening Brief of Plaintiff-Appellant. 
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STATEMENT OF THE CASE 

Plaintiff-appellant Scott D. Nordstrom, an inmate in the custody of the 

Arizona Department of Corrections, filed this suit in the District of Arizona, with 

an initial complaint on November 29, 2011 (ER 48-96) and an amended complaint 

on February 10, 2012 (ER 34-47).  Mr. Nordstrom alleged that a correctional 

officer insisted on reading his outgoing letter to a lawyer appointed to represent 

him on direct appeal from a sentence of death, in violation of his rights to freedom 

of speech, court access, assistance of counsel, and due process under the First, 

Sixth, and Fourteenth Amendments.  ER 36-38, 42, 65-76.  Mr. Nordstrom 

requested a declaration as to the unconstitutionality of and an injunction against 

further reading by prison officials of his outgoing legal mail.  ER 46. 

On January 18, 2012, the District Court dismissed Mr. Nordstrom’s initial 

complaint by a screening order.  ER 8-23.  On March 27, 2012, the District Court 

dismissed Mr. Nordstrom’s amended complaint by a screening order.  ER 2-7.  On 

that same date, the District Court entered a final judgment.  ER 1. 

On April 2, 2012, Mr. Nordstrom filed a timely notice of appeal from the 

final judgment.  ER 30-31. 
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STATEMENT OF FACTS 

This Court reviews dismissal of a complaint de novo, and “all factual 

allegations in [a plaintiff’s] complaint are taken as true and all reasonable 

inferences are drawn in his favor.”  Pride v. Correa, 719 F.3d 1130, 1133 (9th Cir. 

2013).  Accordingly, this statement of facts is based on Mr. Nordstrom’s verified 

complaints, ER 46, 59; declarations by other witnesses that were submitted under 

penalty of perjury and attached to the complaints, ER 65-76; and the prison 

administrative record attached to the complaints, ER 77-93. 

A. Arizona Department of Corrections Policy Allowing Reading by Prison 

Staff of Legal Mail 

 By published regulation, the Arizona Department of Corrections (ADC) 

stipulates that “all inmates have direct access to the courts in all legal claims 

involving direct appeals from the conviction for which they are incarcerated, 

habeas petitions, civil rights actions, or conditions of confinement.”  Arizona Dept. 

of Corrections, Order 902:  Inmate Legal Access to the Courts (2013).  Under this 

policy, inmates are promised the opportunity to present legal claims “in a quick, 

efficient manner, with no barriers.”  Id.   

In the definitions section of Order 902, “Legal Mail” is defined as “[a]ny 

letters to or from an inmate’s attorney as defined above, or to or from a judge or to 

or from a court of law.”  Earlier in that section, “Attorney” is defined as “[a]n 
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5 

attorney-at-law licensed to practice in any state or federal jurisdiction” and “[w]ho 

has entered into or may in the future enter into an attorney-client relationship with 

the inmate or has been appointed to represent the inmate, as evidenced by court 

record, court order or by the inmate’s written authorization,” but “[s]hall not 

include anyone who is on the inmate’s visiting list.”  Id. 

The ADC legal mail policy, which is reproduced in the Addendum at 3-5, 

provides that an inmate “shall identify outgoing legal mail by writing ‘Legal Mail’ 

on the lower left-hand corner of the envelope.”  ADC Order 902.11(1.1).  Outgoing 

legal mail “shall not be read or censored but shall be inspected for contraband and 

sealed in the presence of the inmate.”  ADC Order 902.11(1.4.2.2).  However, the 

policy further states “staff are not prohibited from reading such documents to the 

extent necessary to establish the absence of contraband.”  Id.  Incoming legal mail 

“shall be opened for inspection purposes in the presence of the inmate,” where it 

“may be scanned in the conducting of an inspection for contraband, but shall not be 

read or censored by staff.”  ADC Order 902.11(1.4.2.1). 

In the administrative proceedings for this matter, the Director of the Arizona 

Department of Corrections clarified and expanded the authority of prison officials 

to review the contents of “Legal Mail”:  “Staff is authorized to scan and is not 

prohibited from reading the mail to establish the absence of contraband and ensure 

the content of the mail is of legal subject matter.”  ER 93 (Addendum at 6). 
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B. Mr. Nordstrom’s Attempt to Mail a Confidential Letter to His Lawyer 

on His Death Sentence Appeal, and Correctional Officer Hawthorne’s 

Reading of the Letter 

On May 2, 2011, Mr. Nordstrom notified the correctional officer on the 

graveyard shift, Officer Hawthorne, that he had legal mail to be processed.  ER 36, 

50, 80.  Mr. Nordstrom clearly marked the envelope as “Legal Mail,” ER 36, 50, 

and addressed the envelope to his court-appointed attorney, Sharmila Roy, ER 78.  

Mr. Nordstrom wrote the words “Attorney at Law” above Ms. Roy’s name, and the 

suffix “Esq.” following her name.  ER 78. 

Ms. Roy had been appointed by the Arizona Supreme Court to represent Mr. 

Nordstrom, an indigent person, on a mandatory direct appeal from a capital 

sentence.  ER 54, 95.  Having requested full participation in this appeal, Mr. 

Nordstrom needed to establish “constant reciprocal communication” with his 

appointed attorney.  ER 54.   

When Officer Hawthorne took the envelope from Mr. Nordstrom, he 

removed the two-page letter from the envelope and proceeded to read it.  ER 36, 

50.  After approximately fifteen seconds, Mr. Nordstrom asked Officer Hawthorne 

to stop reading his attorney-client privileged correspondence.  ER 36, 50, 80.  

Telling Mr. Nordstrom not to “tell me how to do my job,” Officer Hawthorne 

stated that he was “authorized to search legal mail for contraband as well as scan 

the content of the material to ensure it is of legal subject matter.”  ER 36, 80. 
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When it became obvious that Officer Hawthorne was reading the contents of 

his letter to his court-appointed lawyer, Mr. Nordstrom reiterated that prison staff 

were not authorized to read legal mail but only to inspect for contraband and then 

to seal, stamp, and log the correspondence.  ER 36-37. 

Four other inmates, housed in the same complex and cluster pod, heard Mr. 

Nordstrom repeatedly ask Officer Hawthorne not to read his legal mail and later 

signed sworn declarations as witnesses.  ER 66, 69, 72, 75. 

Officer Hawthorne again told Mr. Nordstrom that he “was not in a position 

to tell him how to do his job” and “shoved” the letter in the cell door.  ER 37.  Mr. 

Nordstrom sealed the envelope and placed it in his door; the envelope was gone in 

the morning.  ER 37.  Prison records do not show that the letter was ever sent to his 

attorney.  ER 10, 51, 78. 

Subsequently, given the “continued threat to read any outgoing legal 

correspondence,” Mr. Nordstrom self-censored his letters to his attorney.  ER 42.  

As a consequence, he was chilled from conveying “critically sensitive information” 

on his death penalty appeal.  ER 42. 
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C. Mr. Nordstrom’s Attempt to Resolve the Matter by Prison Grievance, 

and Arizona Department of Corrections Director Ryan’s Response 

 Three days after the episode, on May 5, 2011, Mr. Nordstrom initiated the 

four-step grievance process
1
 by filing a request for Informal Resolution, describing 

how the correctional officer had read his legal mail and proposing re-training of 

graveyard-shift officers on the proper procedures for processing legal mail.  ER 80. 

On May 17, 2011, supervising Correctional Officer Dison responded, 

reporting that Officer Hawthorne denied reading legal mail but also declared that 

Officer Hawthorne was “authorized per policy” to search legal mail for contraband 

“as well as scan the content of the material to ensure it is of legal subject matter.”  

ER 81.  Because Officer Hawthorne was “following policy,” Officer Dison 

concluded that the matter could not be resolved at her level.  ER 81.  

On May 19, 2011, two days after receiving that response, Mr. Nordstrom 

filed an Inmate Grievance, ER 83, which is the second stage of the Arizona prison 

grievance process.  Mr. Nordstrom again described how he had repeatedly asked 

                                           
1
  Mr. Nordstrom’s complaint was dismissed by the District Court at the 

screening stage and before any answer had been filed or any affirmative defense 

had been raised regarding exhaustion of the prison grievance process or otherwise.  

See Jones v. Bock, 549 U.S. 199, 211-17 (2007) (holding that an asserted failure by 

a prisoner to exhaust administrative grievance remedies is an affirmative defense to 

be raised by the defendant).  In any event, the exhaustion of the prison grievance 

process is confirmed by the attachments to Mr. Nordstrom’s complaint. 
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Officer Hawthorne not to read his legal mail, as was witnessed by other inmates.  

ER 83-84.  Responding to Officer Hawthorne’s claim that he was authorized to 

read legal mail “to ensure it is of legal subject matter,” Mr. Nordstrom explained 

that such an invasion into his confidential attorney-client correspondence violated 

his Sixth Amendment right to counsel.  ER 84.  Mr. Nordstrom further objected 

that a prison staff member was in no position to assess “the validity of the ‘subject 

matter’” when he would not know any of the facts of the case “in order to make an 

informed judgment.”  ER 84. 

On May 31, 2011, Assistant Deputy Warden Heet concluded that, pursuant 

to Arizona Department of Corrections Order 902.11, Mr. Nordstrom had “failed to 

provide sufficient information to determine if the mail in question would qualify 

for legal mail status.”  ER 85. 

On June 1, 2011, Mr. Nordstrom appealed to the warden, ER 87, which is 

the third stage of the Arizona prison grievance process.  He reiterated that the issue 

was the reading of legal mail and that he had suffered a serious infringement of his 

Sixth Amendment right to attorney-client confidentiality.  ER 87. 

On June 28, 2011, Warden Ernest Trujillo again stated that Officer 

Hawthorne had “denied the allegations concerning [Mr. Nordstrom’s] legal mail,” 

explained that Officer Hawthorne was “authorized to inspect legal mail for 

contraband,” and asserted that Officer Hawthorne had returned the letter “without 
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incident” because Mr. Nordstrom had asked him not to “scan” the letter.  ER 88.  

Warden Trujillo cited Order 902.11 as authorizing the inspection of legal mail and 

concluded that the grievance had been resolved.  ER 87. 

For the fourth and final stage of the grievance process, Mr. Nordstrom  

appealed to the Director of the Arizona Department of Corrections on July 3, 2011.  

ER 90.  Denying that he had told Officer Hawthorne not to “scan” his legal mail, 

Mr. Nordstrom again explained that his objection had been to Officer Hawthorne’s 

“reading my legal mail.”  ER 90.  Because such a “blatant violation” threatened the 

invasion of “other inmates’ attorney-client confidentiality rights w/ impunity,” ER 

91-92, Mr. Nordstrom asked that officers be instructed that the policy allowing 

inspection of outgoing legal mail “does not authorize ‘reading the content of the 

material (legal letter) to ensure it is of legal subject matter.’”  ER 92. 

On August 8, 2011, Mr. Nordstrom received the department’s final response, 

which was dated July 28, 2011.  ER 93.  Signing for Charles L. Ryan, Director of 

the Arizona Department of Corrections, the appeals officer affirmed the response 

provided at the unit level.  ER 93.  Stating that the matter had been “reviewed at 

the Central Office level,” the ADC confirmed that staff are “not prohibited from 

reading the mail to establish the absence of contraband and ensure the content of 

the mail is of legal subject matter.”  ER 93 (Addendum at 6). 
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SUMMARY OF THE ARGUMENT 

[T]here has been widespread agreement that communications by post 

between an inmate and his attorney are sacrosanct, subject only to 

tests on incoming mail for the presence of contraband which fall short 

of opening it when the inmate is not present. 

Adams v. Carlson, 488 F.2d 619, 631 (7th Cir. 1973) 

 

To exercise his constitutional rights of free speech, access to the court, 

assistance of counsel, and due process, Scott Nordstrom must be able to maintain 

free-flowing communications and a confidential relationship with an attorney.  

And Mr. Nordstrom’s claim to those rights under the First, Sixth, and Fourteenth 

Amendments is as concrete in subject and compelling in nature as could be 

imagined.  Mr. Nordstrom is literally fighting for his life.  The State of Arizona 

seeks to execute him.  And yet a correctional officer, who of course is an agent of 

that State, insists on reading his legal mail conveying sensitive information and 

strategy about his appeal from a capital sentence. 

Mr. Nordstrom’s constitutional rights are directly transgressed when the 

Arizona Department of Corrections (ADC) maintains a policy and practice of — 

not merely inspecting envelopes for contraband — but reading outgoing mail to 

his court-appointed attorney for the vague and illegitimate purpose of evaluating 

whether the letter is legal in nature.  When protesting his innocence and defending 

against a death sentence, every element of Mr. Nordstrom’s background, every 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 24 of 99



12 

feature of his character, and every incident of his life is open for examination.  Mr. 

Nordstrom’s criminal appeal and now preparation for post-conviction proceedings 

raise the most painful episodes of family betrayal and the difficult confrontation of 

prosecutorial misconduct.  In sum, there is little or nothing that Mr. Nordstrom 

could say to his lawyer that is not manifestly legal in nature. 

A. 

Mr. Nordstrom established his entitlement to seek prospective relief by 

showing the existence of a formal policy and practice by the ADC authorizing the 

reading of legal mail and by the application of that policy to him.  See Armstrong 

v. Davis, 275 F.3d 849, 861 (9th Cir. 2001), abrogated on other grounds by 

Johnson v. California, 543 U.S. 499, 504-05 (2005).   Mr. Nordstrom further 

demonstrates standing by alleging a direct transgression of his constitutional rights.  

Jones v. Brown, 461 F.3d 353, 359-60 (3d Cir. 2006) (standing for free speech 

claim involving legal mail); Al-Amin v. Smith, 511 F.3d 1317, 1333-34 (11th Cir. 

2008) (same); Benjamin v. Fraser, 264 F.3d 175, 184-88 (2d Cir. 2001) (standing 

for prospective right to assistance of counsel claim). 

In addition, and especially when liberally construed under this Court’s “low 

threshold” standard for pro se prisoner pleadings in Wilhelm v. Rotman, 680 F.3d 

1113, 1121 (9th Cir. 2012), Mr. Nordstrom’s complaint avers harm to the attorney-

client relationship.  He directly alleges that he was chilled from communicating 
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freely with his counsel, weakening his ongoing challenge to his criminal 

conviction and death sentence. 

B. 

The ADC policy and practice of reading legal mail constitutes a direct 

intrusion by the State of Arizona into the confidential attorney-client relationship 

in violation of his First Amendment right to freedom of speech and his First and 

Fourteenth Amendment right of access to the courts.  The great weight of authority 

in the circuits (and unanimously so with respect to outgoing legal mail) holds that 

it is “a violation of an inmate’s constitutional rights for the prison officials to read 

legal mail.”  See Lemon v. Dugger, 931 F.2d 1465, 1467 (11th Cir. 1991); see also 

Al-Amin, 511 F.3d at 1326-32 (surveying legal mail decisions); see generally 3 

Michael B. Mushlin, Rights of Prisoners § 12:26 (West, 4th ed., 2012). 

Scrupulously protecting the confidentiality of legal mail ensures that “the 

inmate’s correspondence with his attorney is not inhibited or chilled by his fear 

that this correspondence may be read by prison officials.”  See Al-Amin, 511 F.3d 

at 1331.  Even “opening legal mail outside the presence of the addressee inmate 

interferes with protected communications, strips those protected communications 

of their confidentiality, and accordingly impinges upon the inmate’s right to 

freedom of speech.”  Jones v. Brown, 461 F.3d at 359. 
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Especially because prison security concerns with outgoing mail are of a 

“categorically lesser magnitude,” Thornburgh v. Abbott, 490 U.S. 401, 413 (1989), 

“it is difficult to understand why prison officials would ever have to read an 

inmate’s legal mail in search of such ‘contraband,’” Reneer v. Sewell, 975 F.2d 

258, 260 (6th Cir. 1992) (emphasis in original). 

C. 

When the State deliberately intercepts confidential communications between 

a criminal defendant and his lawyer, the defendant is deprived of his Sixth 

Amendment right to enjoy the assistance of counsel without interference by the 

State.  See Williams v. Woodford, 384 F.3d 567, 584-85 (9th Cir. 2004); United 

States v. Danielson, 325 F.3d 1054, 1069 (9th Cir. 2003). 

By authorizing a correctional officer to read the contents of a letter by a 

prisoner to his court-appointed lawyer, especially for the unguided and intrusive 

purpose of evaluating the legal nature of that mail, the State of Arizona directly 

undermines the attorney-client relationship in violation of the Sixth Amendment.  

See Guajardo-Palma v. Martinson, 622 F.3d 801, 803 (7th Cir. 2010) (stating that 

a “practice of prison officials reading mail between a prisoner and his lawyer in a 

criminal case would raise serious issues under the Sixth Amendment”). 

No one in our society has a more compelling need to communicate in 

complete confidence with a lawyer than a prisoner on death row.  No one has a 
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greater need to be able to engage in the uninhibited discussion of highly personal 

matters and tragic events.  Accordingly, Mr. Nordstrom’s right to assistance of 

counsel is placed in unique jeopardy by the State’s insistence on prying into the 

contents of his legal mail while he resists the State’s effort to execute him. 

ARGUMENT 

I. By Identifying a Formal Prison Policy for Reading the Contents of 

Legal Mail and Showing the Application of That Practice to Invade His 

Confidential Attorney-Client Communications, Mr. Nordstrom is 

Entitled to Prospective Relief on His Claims of Free Speech, Assistance 

of Counsel, Access to the Courts, and Due Process 

This Court reviews questions of standing de novo.  Tyler v. Cuomo, 236 F.3d 

1124, 1131 (9th Cir. 2000). 

At the preliminary screening stage on the pleadings — before any answer 

was filed, any evidence was presented, or any discovery was permitted — the 

District Court dismissed Mr. Nordstrom’s complaint.  ER 1-7.  The District Court 

ruled that Mr. Nordstrom lacked standing by failing to show harm sufficient to 

present claims of denial of access to the courts and interference with his right to 

counsel.  ER 4-5.  However, the court appeared to accept that Mr. Nordstrom had 

standing to pursue a claim of infringement on his right to freedom of speech, which 

then was rejected on the merits.  ER 5-6. 
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A. The District Court Failed to Apply This Court’s “Low Threshold” 

Standard to Mr. Nordstrom’s Pro Se Civil Rights Complaint, 

Which Adequately Adduced a Formal Prison Policy of Reading 

Legal Mail and Alleged Injury to His Attorney-Client 

Relationship 

Statutory screening of prisoner complaints under 28 U.S.C. § 1915A enables 

a court to dismiss all or part of a complaint sua sponte for failure to state a claim, 

“incorporat[ing] the familiar standard applied . . . under Federal Rule of Civil 

Procedure 12(b)(6).”  Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Cir. 2012). 

The Supreme Court directs that a complaint filed by an attorney on behalf of 

a plaintiff must “contain sufficient factual matter, accepted as true, to ‘state a claim 

to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  However, 

this Court recently confirmed that “Iqbal did not alter the rule that, ‘where the 

petitioner is pro se, particularly in civil rights cases, [courts should] construe the 

pleadings liberally . . . and afford the petitioner the benefit of any doubt.’”  

Wilhelm, 680 F.3d at 1121 (quoting Hebbe v. Pliler, 627 F.3d 338, 342 (9th Cir. 

2010)). 

Therefore, pro se prisoners only need meet a “low threshold for proceeding 

past the screening stage.”  Wilhelm, 680 F.3d at 1123.  A pro se complaint must be 

construed “liberally” and may be dismissed only if it appears “beyond doubt” that 
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no set of facts could be proven to entitle the plaintiff to relief.
2
  Silva v. Di Vittorio, 

658 F.3d 1090, 1101 (9th Cir. 2011). 

In this case, while mentioning the liberal construction rule for pro se filings, 

ER 3, the District Court applied the Iqbal-Twombly standard to Mr. Nordstrom’s 

pro se complaint.  The District Court concluded that Mr. Nordstrom had failed to 

allege sufficient factual content to establish standing for some of his constitutional 

claims (although permitting the free speech claim to survive the standing stage, 

only to be dismissed on the merits).  ER 4-5. 

As discussed in the next subsection of this brief, the District Court 

mistakenly asserted that Mr. Nordstrom had failed to show a policy allowing 

prison officers to read legal mail, ER 5, despite Mr. Nordstrom’s direct allegation 

to the contrary, ER 36, and his attachment to the complaint of written confirmation 

by the Director of the Arizona Department of Corrections that officers are indeed 

empowered to read legal mail, ER 93.  By any pleading standard, this more than 

suffices to survive a motion to dismiss. 

                                           
2
  The rationale underlying liberal construction of pro se pleadings is even 

more compelling in light of the instructions to the form complaint that the District 

Court directed Mr. Nordstrom to use, which explicitly discourage factual detail.  

See ER 21.  The form instructions advise plaintiffs to state the underlying facts “as 

briefly as possible” and state those facts “in your own words without citing legal 

authority or arguments.”  ER 21.   
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And, as discussed in the following subsections on standing for each 

constitutional claim, even if further injury beyond the constitutional violation itself 

is required to establish standing, Mr. Nordstrom did aver specific harm by injury to 

the attorney-client relationship and by chilling him from sharing “critically 

sensitive information” with his appointed attorney on a death penalty appeal.  ER 

42.  By failing to “liberally” construe the references in his complaint to harm and 

injury, both constitutional and factual, the District Court did not afford Mr. 

Nordstrom “the benefit of any doubt.”  See Wilhelm, 680 F.3d at 1121, 1123. 

B. By Showing a Written Policy and Practice by Prison Officials of 

Reading Legal Mail, Mr. Nordstrom has Adequately Alleged a 

Right to Prospective Injunctive and Declaratory Relief 

While encouraging the Arizona Department of Corrections to avoid legal 

mail and other controversies by working proactively and cooperatively to establish 

a Death Row Management Plan, Mr. Nordstrom does not ask the judiciary to 

intrusively rewrite the policies of the ADC or engage in continuous supervision of 

the prison.  Nor beyond the costs of the lawsuit does Mr. Nordstrom request any 

damages or seek to impose personal liability on prison officials.  He narrowly asks 

that the courts declare that the ADC policy allowing reading of a prisoner’s legal 

correspondence with his lawyer to be in violation of his constitutional rights and 

enjoin the ADC from continuing that practice. 
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To be entitled to injunctive relief, a civil rights plaintiff must demonstrate 

“that he is realistically threatened by a repetition of the experience” that constitutes 

a constitutional violation.  City of Los Angeles v. Lyons, 461 U.S. 95, 109 (1983). 

In Armstrong v. Davis, 275 F.3d 849 (9th Cir. 2001), abrogated on other 

grounds by Johnson v. California, 543 U.S. 499, 504-05 (2005), this Court held 

that “[t]here are at least two ways in which to demonstrate that such injury is likely 

to recur,” id. at 861. 

Each of those “ways” is present in Mr. Nordstrom’s case: 

First, “a plaintiff may show that the defendant had, at the time of the injury, a 

written policy, and that the injury ‘stems from’ that policy.”  Armstrong, 275 F.3d 

at 861.  Mr. Nordstrom alleges that the ADC has a policy and practice that allows 

correctional officers to read legal mail.  ER 36-37.  And Mr. Nordstrom avers that 

he observed the correctional officer doing just that — reading his handwritten 

letter to his lawyer.  ER 36-37, 64-76. 

Apparently recognizing that the existence of a formal policy would establish 

standing for a prospective constitutional challenge, the District Court erroneously 

asserted that Mr. Nordstrom had failed to establish “a policy of allowing staff to 

read inmate’s legal mail.”  See ER 5.  Not only was Mr. Nordstrom not obliged to 

“demonstrate a policy” — that is, prove its existence — at the pleading stage, but 

the District Court mischaracterized the published regulation as allowing staff only 
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to “scan legal mail” and ignored the written confirmation by the Director’s office 

that ADC policy further permits reading legal mail for legal content.  See ER 5. 

ADC Order 902.11(1.4.2.2) (reproduced in the Addendum at 4) states 

directly that staff who handle outgoing letters to an inmate’s attorney “are not 

prohibited from reading such documents to the extent necessary to establish the 

absence of contraband.”  The Director of the ADC confirmed and expanded this 

policy in a formal response to Mr. Nordstrom’s grievance (also attached in the 

Addendum at 6).  The Director’s response capaciously affords that staff “is not 

prohibited from reading the mail to establish the absence of contraband and ensure 

the content of the mail is of legal subject matter.”  ER 93. 

If any question remains about the ADC policy and practice allowing the 

reading of outgoing legal mail, whether it continues, and how broadly it is applied 

within the prison, these would be appropriate subjects for discovery.  Mr. 

Nordstrom is prepared to present evidence on each point. 

Second, and alternatively, “the plaintiff may demonstrate that the harm is part 

of a ‘pattern of officially sanctioned . . . behavior, violative of the plaintiffs’ 

[federal] rights.’”  Armstrong, 275 F.3d at 861 (quoting LaDuke v. Nelson, 762 

F.2d 1318, 1323 (9th Cir. 1985)).  Mr. Nordstrom presented the written 

confirmation of the Director of the ADC concerning the policy allowing reading of 

legal mail, ER 93, and the written statement of a supervisor that Officer 
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Hawthorne’s examination of Mr. Nordstrom’s letter “to ensure it is of legal subject 

matter” was “following policy,” ER 81.  Mr. Nordstrom thereby established that 

the officer’s behavior was “officially sanctioned.”   

In sum, at the pleading stage, Mr. Nordstrom needed only to allege the 

existence of the prison policy allowing reading of legal mail and its application to 

him to be entitled to seek injunctive relief.  He expressly alleged that “[t]he ADC 

policy and practice of reading Plaintiff’s outgoing attorney-client communications 

deprives him of his basic interest in uninhibited communication with his attorney 

and interferes with the availability of attorney representation and obstructs other 

aspects of Plaintiff’s ability to access the courts; and, infringes on his rights to free 

speech.”  ER 36-37. 

In any event, Mr. Nordstrom has satisfied the pleading requirements to seek 

declaratory relief regarding the unconstitutionality of the State’s intrusion into the 

confidentiality of a prisoner’s communications with his lawyer.  See LSO, Ltd. V. 

Stroh, 205 F.3d 1146, 1154-55 (9th Cir. 2000) (the plaintiff had standing to seek 

declaratory relief “[g]iven the particularized nature of the harms alleged,” “the 

prospect of future interference by the officials,” and “the Government’s failure to 

disavow application of the challenged” regulation). 

Mr. Nordstrom explained that the “continued threat to read any outgoing 

legal correspondence” prompted him to censor his letters to counsel and chilled 
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him from conveying “critically sensitive information” through his legal mail.  ER 

42.  And far from “disavow[ing]” the policy, the Director of the ADC in his formal 

grievance response endorsed the policy allowing reading of legal mail.  ER 93.  

For these reasons, Mr. Nordstrom must anticipate that Officer “Hawthorne, and 

any other inspecting ADOC officer, will continue to follow” the “directive” 

allowing reading of legal mail.  ER 44-45. 

C. Mr. Nordstrom’s Allegation That a Correctional Officer Read His 

Legal Mail Pursuant to the Policy and Practice of the Prison 

Establishes Standing to Assert a Violation of His First 

Amendment Right to Freedom of Speech Through Confidential 

Communication With His Attorney 

To have standing to challenge a prison policy of reading a prisoner’s 

outgoing legal mail as an infringement on his constitutional right to freedom of 

speech, the prisoner “must show that the prison has enforced the purportedly 

unconstitutional policy against him.”  Miller v. Jones, 483 Fed. Appx. 202, 203 

(6th Cir. 2012) (reversing summary judgment in prison officials’ favor and holding 

that a fact issue remained on whether prison officials had read prisoner’s outgoing 

mail, thus giving him standing to sue under the First Amendment). 

As discussed above, Mr. Nordstrom alleged and documented that the ADC 

has a policy allowing correctional officers to read outgoing letters from prisoners 

to their attorney.  ER 36-37, 93.  And Mr. Nordstrom expressly alleged that a 
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correctional officer put that policy into practice, by reading Mr. Nordstrom’s letter 

to his attorney over his immediate and vocal objection.  ER 36-37. 

Furthermore, Mr. Nordstrom forthrightly alleged a cognizable constitutional 

injury to his free speech rights.   ER 42-45.  Because of the “continued threat to 

read any outgoing legal correspondence,” Mr. Nordstrom was forced to censor his 

letters to his attorney and was chilled from conveying “critically sensitive 

information” on his death penalty appeal.  ER 42. 

In the very similar context of a claim by prison inmates that prison officials 

retaliated against them for exercise of free speech rights, this Court held that “a 

retaliation claim may assert an injury no more tangible than a chilling effect on 

First Amendment rights.”  Gomez v. Vernon, 255 F.3d 1118, 1127 (9th Cir. 2001) 

(citing Hines v. Gomez, 108 F.3d 265, 269 (9th Cir. 1997)). 

In Jones v. Brown, 461 F.3d 353 (3d Cir. 2006), the Third Circuit outlines 

the current test for prisoner standing to challenge a prison policy on legal mail as 

violating the Free Speech Clause of the First Amendment.  In Lewis v. Casey, 518 

U.S. 343 (1996), in which prisoners claimed that restrictions on use of the prison 

law library infringed their right of access to the courts, the Supreme Court held that 

a prisoner must prove that he or she had actually been injured by denial of access 

to the courts, that is, was hindered in pursuing a legal claim.  Jones v. Brown, 461 

F.3d at 349-53.  By contrast, the Third Circuit explains, a prisoner asserting a free 
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speech claim need not prove an injury-in-fact “beyond the infringement of 

constitutionally-protected speech.”  Id. at 359. 

The Third Circuit reasons that the requisite injury to assert standing depends 

on the nature of the right being asserted: 

Unlike the provision of legal libraries or legal services, which are not 

constitutional “ends in themselves, but only the means for ensuring ‘a 

reasonably adequate opportunity to present claimed violations of 

fundamental constitutional rights to the courts,’” Casey, 518 U.S. at 

351, protection of an inmate’s freedom to engage in protected 

communications is a constitutional end in itself. 

 

Id. at 359-60.  In Lewis v. Casey, 518 U.S. at 350, the Supreme Court had observed 

the right at issue there was the “right of access to the courts,” not “the right to a 

law library or to legal assistance.”  In the Jones case — and in Mr. Nordstrom’s 

case — the right at issue is the freedom of speech, a right that directly 

encompasses confidential exchanges by a prisoner with his lawyer. 

Likewise, the Eleventh Circuit in Al-Amin v. Smith, 511 F.3d 1317, 1333 

(11th Cir. 2008), held that a prisoner objecting to interference with legal mail 

properly raised a “free speech claim [that] is distinct from his access-to-courts 

claim.”  Agreeing with the Third Circuit in Jones v. Brown, the Eleventh Circuit in 

Al-Amin, 511 F.3d at 1334, ruled that “the actual injury requirement applies to 

access-to-courts claims but not to free speech claims.” 

In Armstrong v. Davis, 275 F.3d 849, 865 (9th Cir. 2001), abrogated on 

other grounds by Johnson v. California, 543 U.S. 499, 504-05 (2005), this Court 
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adopted the same line of analysis in another context (the right of disabled prisoners 

to be free from discriminatory treatment):  “Lewis simply requires that in order to 

show actual injury plaintiffs must identify an actual right that has been violated.” 

Accordingly, when a prisoner objects on free speech grounds to intrusion by 

prison officials into confidential legal mail, he need not “allege any consequential 

injury stemming from that violation, aside from the violation itself.”  Jones v. 

Brown, 461 F.3d at 359; see also Al-Amin, 511 F.3d at 1334 (same); see also 

Gomez, 255 F.3d at 1127 (demanding showing of an injury “no more tangible than 

a chilling effect” on free speech rights). 

For these reasons, the District Court correctly proceeded to address Mr. 

Nordstrom’s free speech claim on the merits.  See ER 5-6. 

D. Mr. Nordstrom’s Allegation That a Correctional Officer Read His 

Legal Mail Pursuant to the Policy and Practice of the Prison and 

Thereby Deliberately Interfered With His Confidential Attorney-

Client Relationship Establishes Standing to Assert Infringement 

of His Sixth Amendment Right to Assistance of Counsel 

Like the First Amendment right of free speech, the Sixth Amendment right 

to assistance of counsel is directly and immediately transgressed when the State 

deliberately intrudes into the confidential attorney-client relationship.  See United 

States v. Gonzalez-Lopez, 548 U.S. 140, 147-48 (2006) (holding that no prejudice 

need be shown when the Sixth Amendment right to select counsel is wrongly 
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denied, because “[d]eprivation of the right is ‘complete’ when the defendant is 

erroneously prevented from being represented by the lawyer he wants”). 

Claims that a criminal defendant has been deprived of the Sixth Amendment 

right to assistance of counsel are most commonly encountered in collateral or post-

conviction challenges to a criminal conviction.  Under the classic and stringent test 

of Strickland v. Washington, 466 U.S. 668, 694 (1984), to overturn a conviction on 

the basis of ineffective assistance of counsel, the accused ordinarily must show “a 

reasonable probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different.”  But the Strickland test for prejudice is 

wholly inapposite when the Sixth Amendment right is raised, not in an attempt to 

overturn a final judgment of conviction because of failures by the defendant’s own 

counsel, but to prospectively prevent ongoing or future interference with assistance 

of counsel by the deliberate actions of the State. 

In Benjamin v. Fraser, 264 F.3d 175, 184-88 (2d Cir. 2001), the Second 

Circuit held that, when challenging city jail regulations resulting in substantial and 

unpredictable delays in attorney visits, pretrial detainees were not required to show 

actual injury to present a Sixth Amendment claim.  In contrast with a claim 

asserting denial of access to the courts, the actual injury analysis “is inapplicable” 

to Sixth Amendment claims.  Benjamin, 264 F.3d at 185.  Unlike Lewis v. Casey, 

518 U.S. 343, 354-55 (1996), which addressed “the standing required to assert 
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claims that are derivative of [constitutional] rights,” a challenge to interference 

with the right to assistance of counsel demands the different analysis for “the 

standing required to assert direct constitutional rights.”  Benjamin, 264 F.3d at 185.  

And, because the right of an accused to the assistance of counsel in an ongoing 

criminal proceeding “is provided directly by the Constitution or federal law, a 

prisoner has standing to assert that right even if the denial of that right has not 

produced an ‘actual injury.’”  Id. 

Similarly, in Luckey v. Harris, 860 F.2d 1012, 1016-17 (11th Cir. 1988), the 

Eleventh Circuit held that criminal defendants did not have to prove “future 

inevitability of ineffective assistance” to gain standing under the Sixth Amendment 

to challenge state deficiencies in providing indigent representation.  Because the 

Sixth Amendment “protects rights that do not affect the outcome of a trial,” the 

court held that criminal defendants did not have to wait until after they had been 

convicted before raising a prospective objection to the infringement of the right to 

assistance of counsel.  Id. at 1017.  Where a defendant seeks to overturn a 

conviction, “powerful considerations” of finality, post-trial burdens on counsel, 

and the independence of counsel warrant a demand that prejudice be demonstrated.  

Id.; see also Dretke v. Haley, 541 U.S. 386, 393 (2004) (explaining Strickland 

requirements to overturn criminal convictions as “show[ing] due regard for States’ 
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finality and comity interests”).  But the Strickland prejudice “standard is 

inappropriate for a civil suit seeking prospective relief.”  Luckey, 860 F.2d at 1017. 

For these reasons, neither the Strickland prejudice test nor the Lewis actual 

injury test have any purchase when a criminal defendant objects to the State’s 

direct invasion of the confidential relationship with the attorney and seeks a 

prospective judicial remedy to arrest the continuation of that interference.  Surely 

that criminal defendant is not left without recourse until the State’s misconduct has 

prejudiced him to the point of depriving him of liberty or, as here, perhaps his very 

life.  To ask a man sitting on death row to wait until his death sentence has been 

affirmed on appeal before he is allowed to complain to a court of justice about the 

State’s deliberate invasion into the confidences between him and his attorney 

would be to turn the Sixth Amendment right to assistance of counsel on its head. 

In any event, sadly, Mr. Nordstrom’s case now satisfies that showing of 

prejudicial harm, as his death sentence was affirmed on appeal while this civil 

rights case has been pending on appeal.  State v. Nordstrom, 280 P.3d 1244 (Ariz. 

2012).  And Mr. Nordstrom fears ongoing intrusion into his confidential legal mail, 

in violation of his right to due process, while he prepares a petition for post-

conviction relief to present subsequently-discovered evidence that bolsters his 

claims of innocence and prosecutorial misconduct. 
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In his complaint, Mr. Nordstrom explained that “ADOC’s policy and 

practice of reading Plaintiff’s outgoing legal mail has forced him to cease 

conveying critically sensitive information concerning necessary aspects of his case 

for appellate adjudication to his attorney due to ADOC’s continued threat to read 

any outgoing legal correspondence.”  ER 42.  In his own words from his informal 

brief to this Court, the prison’s “promise to read all [Mr. Nordstrom’s] confidential 

correspondence stymied any meaningful communication.”  Appellant’s Informal 

Brief at 4 (Ninth Circuit Docket # 11). 

E. Mr. Nordstrom’s Allegation That a Correctional Officer Read His 

Legal Mail Pursuant to the Policy and Practice of the Prison, 

Thereby Harming the Attorney-Client Relationship, Establishes 

Standing to Object to the Denial of His First and Fourteenth 

Amendment Right of Access to the Courts 

In general, with respect to a claim for denial of access to the courts, a 

prisoner must prove an injury-in-fact by showing the prison’s policy or practice 

“hindered his efforts to pursue a legal claim.”  Lewis v. Casey, 518 U.S. 343, 351 

(1996).  However, as this Court recognized in Silva v. Di Vittorio, 658 F.3d 1090, 

1103 (9th Cir. 2011), Lewis v. Casey involved a claim of right of access through 

affirmative assistance by the prison in providing a law library.  For that reason, this 

Court held “Lewis does not speak to a prisoner’s right to litigate in the federal 

courts without unreasonable interference.”  Id. 
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In addition to a prisoner’s limited right to affirmative assistance by the 

prison in gaining access to courts, this Court has also recognized “that prisoners 

have a right under the First and Fourteenth Amendments to litigate claims 

challenging their sentences or the conditions of their confinement to conclusion 

without active interference by prison officials.”  Silva, 658 F.3d at 1103 (emphasis 

in original).  Accordingly, by alleging direct intrusion by a correctional officer 

through the reading of Mr. Nordstrom’s confidential letter to his attorney, Mr. 

Nordstrom simultaneously establishes standing and states a claim for a violation of 

the right to access the courts without active interference. 

Moreover, an exacting actual-injury test would put Mr. Nordstrom in a 

classic “Catch-22” scenario.  In the special context of confidential legal mail and 

given the extraordinary action of the Arizona Department of Corrections in reading 

that mail, the defendants should not be rewarded for misconduct by forcing Mr. 

Nordstrom to further disclose confidential information about his strategy to contest 

his criminal conviction and death sentence.  See Analytica, Inc. v. NPD Research, 

Inc., 708 F.2d 1263, 1267, 1269 (7th Cir. 1983) (holding that, in attorney conflict-

of-interest cases, “‘it is not appropriate for the court to inquire into whether actual 

confidences were disclosed,’” because of “the difficulty of taking evidence on the 

question without compromising the confidences themselves”) (quoting 

Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221, 223-25 (7th Cir. 1978)). 
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Mr. Nordstrom should not have to prove that he was harmed by seizure of 

confidential information by further disclosing that very confidential information — 

especially to the Arizona Attorney General’s Office that is aggressively seeking to 

uphold his death sentence.  Such a mandate for revelation would be particularly 

troubling when the post-conviction process is only now beginning, such that these 

matters continue to be of utmost vitality and confidence. 

In any event, to the extent that harm beyond active interference by the State 

must be alleged for the right of access to the court claim, Mr. Nordstrom more than 

satisfied that expectation at the pleading stage for the same reasons discussed 

above with respect to his Sixth Amendment right to assistance of counsel claim.  In 

Stevens v. Harper, 213 F.R.D. 358, 376 (E.D. Cal. 2002), youth offenders held in 

custody alleged that they were told their legal mail would be read and that, on at 

least one occasion, an offender was confronted by corrections employees about the 

contents of correspondence with lawyers.  The court correctly ruled that the 

plaintiffs’ complaint should be read generously and that the plaintiffs “[t]hrough 

discovery” would be allowed to “identify the legal proceedings in which plaintiffs 

allege prejudice due to defendants’ actions.”  Id. 
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II. The Arizona Department of Corrections Policy and Practice Allowing 

Correctional Officers to Read the Contents of Legal Mail Improperly 

Invades the Confidential Attorney-Client Relationship in Violation of 

Rights of Freedom of Speech and Access to the Courts Under the First 

and Fourteenth Amendments 

 This Court “reviews de novo a district court’s dismissal of a prisoner 

complaint under 28 U.S.C §1915A for failure to state a claim upon which relief 

can be granted.”  Hamilton v. Brown, 630 F.3d 889, 892 (9th Cir. 2011). 

“[T]he courts have almost universally agreed that it is not constitutional to 

read an inmate’s legal mail or open it outside of an inmate’s presence.”  3 Michael 

B. Mushlin, Rights of Prisoners § 12:26 (West, 4th ed., 2012).  And this Court has 

recognized that “a critical component of the right of access to the courts [is], 

namely the opportunity to receive privileged communications from counsel.”  

Gomez v. Vernon, 255 F.3d 1118, 1133 (9th Cir. 2001). 

Thus far, however, this Court has reserved ruling on the full constitutional 

implications of a prison’s interference with a prisoner’s correspondence with his 

lawyer.  See, e.g., Witherow v. Paff, 52 F.3d 264, 266 (9th Cir. 1995) (per curiam) 

(deciding that legitimate penological interests justified cursory inspection of 

outgoing mail, while noting that the prisoner’s “declaration does not allege that 

officials have actually read of any his mail”); Royse v. Superior Court, 779 F.2d 

573, 575 (9th Cir. 1986) (approving a regulation that permitted inspection of mail 
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sent to a court, while noting the prisoner had not presented “any evidence that any 

mail to an attorney has been affected by the contraband inspection”). 

The District Court dismissed Mr. Nordstrom’s challenge to the reading of 

his legal mail as failing to state a claim.  ER 5-6.  Departing from the great weight 

of precedential authority, as discussed below, the District Court held that “the 

reading of an inmate’s legal mail, in the inmate’s presence, to check for the 

presence of contraband or illegal activity is the type of regulation allowed for the 

purpose of maintaining institutional security.”  ER 5-6. 

In holding that Mr. Nordstrom had no constitutional right to confidential 

communications with his attorney, the District Court relied on two prisoner mail 

cases from the Sixth Circuit, neither of which support that conclusion.  In the first 

case, interference with legal mail between a prisoner and his lawyer was never at 

issue, and, in the second case, the court simply observed that the law in that circuit 

generally prohibiting the reading of legal mail was not yet clearly established to 

overcome an individual prison official’s defense of qualified immunity. 

First, in Stanley v. Vining, 602 F.3d 767, 770 (6th Cir. 2010), the Sixth 

Circuit observed that “the prisoner does not allege that the guard’s conduct created 

any barrier to the prisoner’s relationship with counsel” and further emphasized that 

“there is no allegation that any of the mail read by the prison guard was mail from 

his lawyer or in any way pertained to legal representation.”  In another decision 
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that did involve correspondence from a prisoner’s lawyer, the Sixth Circuit spoke 

forthrightly to “the sanctity of legal mail.”  See Kensu v. Haigh, 87 F.3d 172, 174 

(6th Cir. 1996). 

Second, in Lavado v. Keohane, 992 F.2d 601, 609 (6th Cir. 1993), for the 

distinct purpose of determining whether defendant prison officials were entitled to 

qualified immunity, the Sixth Circuit remarked that the circuit had not yet “clearly 

established” that opening or reading legal mail violated “constitutional rights in 

and of itself.”   Nonetheless, the court reversed summary judgment for the 

defendants, concluding it was well-established “that opening/reading inmates’ mail 

in ‘arbitrary’ or ‘capricious’ fashion does violate inmates’ First Amendment 

rights.”  Id. at 609-10.  Subsequently, in Merriweather v. Zamora, 569 F.3d 307, 

316-17 (6th Cir. 2009), the Sixth Circuit took the further step of holding that 

opening a prisoner’s legal mail outside of his presence now does violate “clearly 

established” First and Sixth Amendment rights. 

A. The Supreme Court Upheld a Prison Policy to Open Envelopes for 

Inspection in Prisoner’s Presence, But to Not Read Incoming 

Legal Mail, and Holds That Prison Penological Concerns About 

Outgoing Mail are of “a Categorically Lesser Magnitude” 

In Wolff v. McDonnell, 418 U.S. 539 (1974), the Supreme Court addressed a 

case that began as a challenge to a prison policy allowing prison officials to read 

all incoming mail, including that clearly marked as from attorneys.  By the time the 
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Wolff case reached the Supreme Court, however, prison officials had abandoned 

that intrusive policy and “concede[d] that they cannot open and read mail from 

attorneys to inmates.”  Id. at 575 (emphasis in original).  The Court approved a 

revised prison policy that prohibited prison officials from reading such legal mail, 

but allowed the mail to be opened in the prisoner’s presence to inspect for 

contraband.  Id. at 576-77.  In response to the prisoners’ continuing concerns that 

the policy interfered with their constitutional rights, the Court observed: 

As to the ability to open the mail in the presence of inmates, this could 

in no way constitute censorship, since the mail would not be read. 

Neither could it chill such communications, since the inmate’s 

presence insures that prison officials will not read the mail. 

 

Id. at 577 (emphasis added).  The Supreme Court has not retreated from Wolff over 

the past four decades. 

Subsequently, in the context of incoming non-legal mail, the Supreme Court 

qualified earlier decisions that had suggested a standard of “strict” or “heightened” 

scrutiny for prison regulations implicating First Amendment rights, rather than a 

reasonableness standard, while affirming that prison concerns with outgoing mail 

remain of a “categorically lesser magnitude.”  Thornburgh v. Abbott, 490 U.S. 401, 

409-10, 413 (1989). 

In Thornburg, the Court directed that the reasonableness standards for 

evaluating prison penological interests against prisoner constitutional rights 

articulated in Turner v. Safley, 482 U.S. 78 (1987), should be applied to prison 
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regulations restricting incoming publications.  Thornburgh, 490 U.S. at 413.  

Because the entry of materials into a prison poses greater threats to prison security, 

the Court afforded prison officials greater discretion in formulating policies 

affecting incoming mail.  Id. 

However, the Court held, regulations pertaining to outgoing mail demand a 

“closer fit between the regulation and the purpose it serves” because departing 

correspondence from prisoners does not “by its very nature, pose a serious threat to 

prison order and security.”  Id. at 411-12; see also Witherow v. Paff, 52 F.3d 264, 

265 (9th Cir. 1995) (quoting Thornburgh for the proposition that “[w]hen a prison 

regulation affects outgoing mail as opposed to incoming mail, there must be a 

‘closer fit between the regulation and the purpose it serves’”). 

Because “[t]he implications of outgoing correspondence for prison security 

are of a categorically lesser magnitude than the implications of incoming 

materials,” Thornburgh, 490 U.S. at 413, the Supreme Court adhered to the 

standard for outgoing mail articulated earlier in Procunier v. Martinez, 416 U.S. 

396 (1974).   For outgoing inmate mail — even non-legal outgoing mail — a 

prison regulation must further “an important or substantial governmental interest” 

and “the limitation of First Amendment freedoms must be no greater than is 

necessary or essential to the protection of the particular governmental interest 

involved.”  Martinez, 416 U.S. at 414. 
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B. The Substantial Majority of the Circuits Addressing the Issue 

Have Held That Reading by Prison Officials of a Prisoner’s Legal 

Mail Violates the Prisoner’s Constitutional Rights 

Courts naturally are “concerned about [prison officials] reading the 

prisoner’s correspondence with his lawyer,” because it would be “like a litigant’s 

eavesdropping on conferences between his opponent and the opponent’s lawyer.”  

Guajardo-Palma v. Martinson, 622 F.3d 801, 802 (7th Cir. 2010).  “In balancing 

the competing interests implicated in restrictions on prison mail, courts have 

consistently afforded greater protection to legal mail than to non-legal mail, as well 

as greater protection to outgoing mail than to incoming mail.”  Davis v. Goord, 320 

F.3d 346, 351 (2d Cir. 2003).  Since the Supreme Court’s decision in Wolff, “lower 

courts have drawn the line pretty much where the court in Wolff did, balking at 

permitting the reading of inmate-attorney mail or the opening of it outside the 

presence of the inmate.”  3 Mushlin, supra, § 12:26.  

Two years before Wolff, the First Circuit recognized the right of inmates to 

be present when their legal mail is opened because “the prisoner has a right to have 

the confidence between himself and his counsel totally respected.”  Smith v. 

Robbins, 454 F.2d 696, 697 (1st Cir. 1972). 

After Wolff, seven additional circuits followed suit in protecting the 

prisoner’s right of confidentiality in legal mail.  See Davis v. Goord, 320 F.3d 346, 

352 (2d Cir. 2003); Jones v. Brown, 461 F.3d 353, 359 (3d Cir. 2006); Jones v. 
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Caruso, 569 F.3d 258, 267 (6th Cir. 2009); Kaufman v. McCaughtry, 419 F.3d 

678, 686 (7th Cir. 2005); Jensen v. Klecker, 648 F.2d 1179, 1182-83 (8th Cir. 

1981); Ramos v. Lamm, 639 F.2d 559, 582 (10th Cir. 1980); Al-Amin v. Smith, 511 

F.3d 1317, 1330-32 (11th Cir. 2008). 

As the Eleventh Circuit explains, “opening mail in an inmate’s presence 

‘insures that prison officials will not read the mail’ and thus does not chill 

attorney-inmate communication.” Al-Amin, 511 F.3d at 1332 (quoting Wolff, 418 

U.S. at 577) (emphasis in original); see also Gardner v. Howard, 109 F.3d 427, 

431 (8th Cir. 1997) (“The policy that incoming confidential legal mail should be 

opened in inmates’ presence . . . serves the prophylactic purpose of assuring them 

that confidential attorney-client mail has not been improperly read in the guise of 

searching for contraband.”); Jones v. Brown, 461 F.3d at 359 (“‘the only way to 

ensure that mail is not read when opened . . . is to require that it be done in the 

presence of the inmate to whom it is addressed’” (citation omitted). 

In this way, the prison’s penological interest in security, particularly with 

respect to incoming mail, is fully protected, without any intrusion into the 

confidential attorney-client relationship.  After all, as the Sixth Circuit remarked in 

Reneer v. Sewell, 975 F.2d 258 (6th Cir. 1992), “it is difficult to understand why 

prison officials would ever have to read an inmate’s legal mail in search of such 

‘contraband.’”  Id. at 260 (emphasis in original). 
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C. While a Minority of Circuits Have Allowed Greater Inspection of 

a Prisoner’s Legal Mail, No Court Will Countenance Actual 

Reading of Legal Mail 

Although a minority of Courts of Appeals, mistakenly in our view, allow 

somewhat greater leeway to prison officials to inspect attorney-client mail, no 

circuit has approved a direct invasion into the confidentiality of legal mail by 

allowing prison authorities to read such correspondence. 

Alone among the circuits, the Fifth Circuit held in Brewer v. Wilkinson, 3 

F.3d 816, 825 (5th Cir. 1993), that prison officials did not violate rights to free 

speech and access to the courts by opening incoming legal mail outside of the 

prisoner’s presence.   Treating the Brewer decision as an “anomaly,” Aaron C. 

Lapin, Are Prisoners’ Rights to Legal Mail Lost Within the Prison Gates?, 33 

Nova L. Rev. 703, 727 (2009), other circuits have directly contradicted the Fifth 

Circuit and continue to hold that a prison practice of opening properly marked 

incoming legal mail outside the inmate’s presence fails the Turner reasonableness 

standard and violates the Constitution.  See, e.g., Al-Amin, 511 F.3d at 1330-31; 

Bieregu v. Reno, 59 F.3d 1445, 1458 (3d Cir. 1995), abrogated on other grounds, 

Lewis v. Casey, 518 U.S. 343 (1996). 

In any event, although “incoming legal mail was opened and inspected for 

contraband outside [the prisoner’s] presence,” Brewer, 3 F.3d at 825, prison 

officials in Brewer were not alleged to have actually read the attorney-client 
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correspondence.  And, importantly, the Fifth Circuit emphasized that the prisoner’s 

“claim regarding outgoing legal mail poses a different question.”  Id. (emphasis in 

original).  Because the Supreme Court holds that a prison’s penological interests 

regarding outgoing mail are of a “categorically lesser magnitude,” Thornburgh, 

490 U.S. at 413, the Fifth Circuit reversed summary judgment against the 

prisoner’s constitutional claims that his outgoing legal mail was censored by the 

removal of legal material.  Brewer, 3 F.3d at 825-26.  As the Fifth Circuit had 

stated earlier in Taylor v. Sterrett, 532 F.2d 462, 473-74 (5th Cir. 1976), there is 

“no justification whatsoever for opening or reading correspondence addressed to 

the courts, prosecuting attorneys, parole or probation officers, and identifiable 

attorneys.  The content of this outgoing mail cannot, except on the most 

speculative theory, damage the security interests of jail administration.” 

The closest any circuit has come to condoning the reading of outgoing legal 

mail by prison officials — and it is not at all close — might be the Sixth Circuit in 

Bell-Bey v. Williams, 87 F.3d 832 (6th Cir. 1996).  That court held that requiring a 

prisoner to prove the legal nature of a letter after exhausting his monthly postal 

allotment did not overburden his First Amendment rights.  Id. at 839-40.  As that 

court repeatedly emphasized, a prisoner under that policy could avoid any 

inspection of correspondence to lawyers by either holding to his allotment of ten 

stamps per month or by simply paying for the postage himself.  Id. at 837, 839. 
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Neither option is available to an Arizona prisoner as a means of avoiding the 

ADC policy on reading of outgoing legal mail.  And, even if correct under the First 

Amendment, the Bell-Bey case did not involve the Sixth Amendment right to 

assistance of counsel, which is discussed below in Part III of this brief. 

Moreover, the prison regulation in Bell-Bey tightly controlled the discretion 

of the reviewing staff member to look for identifiable legal information such as 

docket numbers or case titles and most assuredly did “not authorize prison 

employees to ‘read’ the prisoner’s legal mail.”  Id. at 835.  Indeed, the Sixth 

Circuit agreed that “[i]f the policy [permitted prison officials to read legal mail], it 

could chill a prisoner’s free expression, communication with counsel, or access to 

the courts for fear his jailer reads the contents.”  Id. at 839. 

In sum, as the Eleventh Circuit summarized in Lemon v. Dugger, 931 F.2d 

1465, 1467 (11th Cir. 1991), it is “a violation of an inmate’s constitutional rights 

for the prison officials to read legal mail.”  Id. at 1467; see also Thongvanh v. 

Thalacker, 17 F.3d 256, 258-59 (8th Cir. 1994) (the permission to read inmate mail 

for security reasons does not include legal mail); Bieregu, 59 F.3d at 1456 

(“[R]eading legal mail would appear to infringe the right of access even more than 

simply opening and inspecting it.”). 
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D. The Overwhelming Majority of Federal and State Correctional 

Systems Carefully Restrict Intrusion into the Confidentiality of 

Outgoing Legal Mail and Prohibit Any Reading of Legal Mail 

The overwhelming majority of correctional departments across the nation 

allow no reading of either incoming or outgoing legal mail.  And outgoing legal 

mail generally is subject to minimal inspection, given that the risk of contraband 

leaving the institution is far lower than the risk of its introduction into a 

correctional facility.  For the Court’s convenience, in the Addendum at 7-21, we 

have set out the sources for and internet links to the policies of the federal Bureau 

of Prisons and every state correctional department regarding confidential 

correspondence between prisoners and their lawyers, variously labeled as 

“privileged,” “confidential,” or “legal” mail.  

The American Correctional Association promulgates prison administration 

standards for accreditation of correctional institutions.   Byrd v. Maricopa County 

Sheriff’s Dept., 629 F.3d 1135, 1142 (9th Cir. 2011).   Standard 4-4492 provides 

that “[s]taff, in the presence of the inmate, may be allowed to inspect outgoing 

privileged mail for contraband before it is sealed.”  American Correctional Assn., 

Standards for Adult Correctional Institutions, Standard 4-4492 (2003).  Even as to 

incoming mail from the special class including counsel, the standard allows such 

mail to “be opened only to inspect for contraband and only in the presence of the 

inmate, unless waived in writing.”  Id. 
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1. Incoming Mail to Prisoner From Attorney 

The federal Bureau of Prisons and thirty-three (33) state correctional 

departments expressly prohibit the reading of incoming legal mail, at least without 

probable cause to believe the correspondence is something other than a legal 

document, presents a threat to facility security, or involves criminal activity.  For 

example, absent “specific circumstances or specific information” about illegal 

conduct or threats to security, Oregon provides that legal mail may be “examined 

for contraband in the presence of the inmate, but shall not be read or photocopied.” 

Or. Dept. of Corrections, Division 131 Mail (Inmate), 291-131-0030 (2008). 

By our count, only about ten (10) states allow prison officials to review the 

contents of incoming legal mail to determine its nature, although such policies 

generally limit authority to “scanning” the materials and do not permit actual 

reading of the substantive contents.  For example, Florida states that “[o]nly the 

signature and letterhead may be read.”  Fla. Admin. Code, Legal Documents and 

Legal Mail, 33-210.102(8)(d) (2012). 

2. Outgoing Mail from Prisoner to Attorney 

The federal Bureau of Prisons and thirty-seven (37) state correctional 

departments expressly prohibit the reading of outgoing legal mail, again in the 

absence of probable cause that the mail contains contraband or otherwise threatens 

the security of the institution.  California — which is second only to Texas for the 
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largest prison population in the nation — takes special measures to ensure that the 

confidentiality of prisoner legal mail is respected.  When outgoing legal mail is 

inspected for contraband, prison staff are directed “to remove the contents of the 

envelope upside down to prevent reading.”  Cal. Code of Reg., Title 15, Div. 3, Ch. 

1, Subch. 2, Art. 4 § 3142 (2013). 

Indeed, consistent with the Supreme Court’s observation that a prison’s 

security concerns regarding outgoing mail are of a “categorically lesser 

magnitude,” Thornburgh, 490 U.S. at 413, the federal Bureau of Prisons and 

eighteen (18) state correctional departments allow prisoners to seal outgoing legal 

mail without any inspection by prison personnel.  See, e.g., 28 C.F.R. § 

540.18(c)(1); N.Y. Dept. of Corrections and Community Supervision, Privileged 

Correspondence No. 4421, § 721.3(a)(2) (2011); Tex. Dept. of Criminal Justice, 

Offender Orientation Handbook at 85 (2004).  For example, Alaska directs that 

“[s]taff may not read or search outgoing privileged mail for contraband.”  Alaska 

Dept. of Corrections Policies and Procedures, VII.D.1.a (2013). 

Based on our review of state policies, seven (7) states — Arizona, Idaho, 

Montana, Nevada, New Mexico, South Dakota, and Washington — may authorize 

prison staff to review the contents of outgoing legal mail other than in special 

circumstances or when probable cause is shown.  Perhaps unsurprisingly, five of 

these seven are located within the Ninth Circuit, which has not yet fully resolved 
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the constitutional implications of legal mail for prisoners.  Even among these few 

states which allow greater intrusion into outgoing legal mail than we submit is 

constitutionally acceptable, most still stop short of sanctioning the actual reading 

of legal mail.  For example, South Dakota expressly prohibits reading of outgoing 

legal mail and permits only an “inspect[ion]” to identify contraband, such as 

“paper money, pornography, maps or diagrams of the prison facilities.”  S.D. Dept. 

of Corrections Policy, 1.5.D.3.IV.4.C.2.a (2013).  Similarly, Idaho and Nevada 

provide that legal mail may “be scanned but not read.” Idaho Dept. of Corrections, 

Standard Operating Procedure 402.02.01.001, part 9 (2010); Nev. Dept. of 

Corrections Admin. Reg. 722.08(7)(B) (2012). 

Only Arizona and New Mexico appear to authorize officials to actually read 

outgoing legal mail, saying that prison staff may “read[] such documents to the 

extent necessary to establish the absence of contraband,” Ariz. Dept. of 

Corrections Order Manual 902.11(1.4.2.2) (2013) (Addendum at 4), or may “read[] 

such documents to the limited extent necessary to determine its legitimacy,” N.M. 

Corrections Dept., Correspondence Reg. CD-151201(H.4) (2012).  As confirmed 

by the Director of the ADC, Arizona correctional officers also have been granted 

expanded authority to read outgoing prisoner legal mail to “ensure the content of 

the mail is of legal subject matter.”  ER 93 (Addendum at 6). 
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III. When the State Interferes With the Attorney-Client Relationship of a 

Criminal Defendant by Invading Confidential Communications, 

Especially When the Defendant is Facing a Sentence of Death, the State 

Infringes on the Sixth Amendment Right to Assistance of Counsel and 

the Fourteenth Amendment Right of Due Process 

“A practice of prison officials reading mail between a prisoner and his 

lawyer in a criminal case would raise serious issues under the Sixth Amendment 

(and its application, by interpretation of the Fourteenth Amendment, to state 

criminal defendants), which guarantees a right to counsel in criminal cases.”  

Guajardo-Palma v. Martinson, 622 F.3d 801, 803 (7th Cir. 2010); see also 

Merriweather v. Zamora, 569 F.3d 307, 317-19 (6th Cir. 2009) (denying qualified 

immunity because prison officials were on notice that “opening properly marked 

legal mail alone, without doing more,” implicated the Sixth Amendment). 

Because most cases involving interference by prison officials with legal mail 

have not involved criminal proceedings, the courts have seldom had occasion to 

address the full implications of the Sixth Amendment right to counsel.  See, e.g. 

Bieregu, 59 F.3d at 1454 (stating that, because the prisoner failed to indicate that 

opened legal mail involved a criminal proceeding, “we will explore plaintiff's Sixth 

Amendment claim no further”); Alvarez v. Horel, 415 Fed. Appx. 836, 837 (9th 

Cir. 2011) (“The district court properly dismissed [prisoner’s] claim that defendant 

[correctional officer] violated his Sixth Amendment right to counsel by opening his 

legal mail because the Sixth Amendment applies only to criminal proceedings.”) 
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In this case, those “serious issues under the Sixth Amendment,” Guajardo-

Palma, 622 F.3d at 803, are directly presented.  Mr. Nordstrom’s outgoing letter, 

which was read by the correctional officer, was addressed to his court-appointed 

attorney to represent him on direct appeal from a capital sentencing.  ER 55.  Mr. 

Nordstrom attached the appointment order to his complaint.  ER 95-96. 

A. The Sixth Amendment and the Due Process Clause of the 

Fourteenth Amendment Guarantee a Criminal Defendant/Convict 

the Right to be Free From Deliberate Intrusion by the State into a 

Confidential Attorney-Client Relationship 

1. A Prisoner has a Sixth Amendment and Due Process Right to 

Confidentiality in Attorney-Client Communications in a 

Criminal Matter 

“Once an accused has a lawyer, a distinct set of constitutional safeguards 

aimed at preserving the sanctity of the attorney-client relationship takes effect.”  

Patterson v. Illinois, 487 U.S. 285, 290 n.3 (1988).   In Wolff v. McDonnell, 418 

U.S. 539, 576 (1974), the Supreme Court described the Sixth Amendment right for 

prisoners as “protect[ing] the attorney-client relationship from intrusion in the 

criminal setting.”  See also United States v. Danielson, 325 F.3d 1054, 1069 (9th 

Cir. 2003) (holding that by obtaining privileged trial strategy information from the 

defense, “[i]t is clear . . . that the government improperly interfered with [the 

defendant’s] attorney-client relationship”); Benjamin v. Fraser, 264 F.3d 175, 185 
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(2d Cir. 2001) (ruling that “unreasonable interference with the accused person’s 

ability to consult counsel is itself an impairment of the [Sixth Amendment] right”). 

At the time of the invasion into Mr. Nordstrom’s legal mail, ER 54-55, 95, 

when the civil rights action was filed in the District Court, ER 48, and still when 

the District Court entered judgment, ER 1, Mr. Nordstrom was engaged in a direct 

appeal of his capital sentence and thus was entitled to assistance of appointed 

counsel under the Sixth Amendment.  Although the death sentence was affirmed 

on appeal while this civil rights case has been pending on appeal, State v. 

Nordstrom, 280 P.3d 1244 (Ariz. 2012), Mr. Nordstrom has yet to file a petition 

for post-conviction remedies, in which he will have his first opportunity to present 

newly-discovered evidence of prosecutorial misconduct. 

The Supreme Court has not extended the Sixth Amendment right to counsel 

to post-conviction proceedings, although the Court recently observed that when a 

prisoner’s first opportunity to raise an issue, such as ineffective assistance of 

counsel, comes only after a direct appeal, “the collateral proceeding is in many 

ways the equivalent of a prisoner’s direct appeal as to the ineffective assistance of 

counsel claim.”  Martinez v. Ryan, 132 S. Ct. 1309, 1317 (2012). 

While there may be no constitutional right to appointment of counsel for 

post-conviction proceedings, “[t]here is, however, a right to due process.”  Bonin v. 

Vasquez, 999 F.2d 425, 429 (9th Cir. 1993).   Whatever may be the parameters of 
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the Fourteenth Amendment right to due process in post-conviction proceedings, it 

surely includes the right to be free from deliberate government intrusion into 

confidential letters between a death row inmate and his attorney challenging that 

conviction and death sentence. 

An incarcerated prisoner retains the fundamental right to a confidential 

attorney-client relationship.  “[E]ven in a jail, or perhaps especially there, the 

relationships which the law has endowed with particularized confidentiality must 

continue to receive unceasing protection . . . .”  Lanza v. New York, 370 U.S. 139, 

143-44 (1962). 

Accordingly, the American Bar Association’s Standards for Criminal 

Justice provide: 

Personnel of jails, prisons, and custodial institutions should be 

prohibited by law or administrative regulations from examining or 

otherwise interfering with any communication or correspondence 

between client and defense counsel relating to legal action arising out 

of charges or incarceration. 

American Bar Ass’n, Standards for Criminal Justice, Defense Function, Standard 

4-3.1(c) (3d ed. 1993). 

2. Invasion by the State into Confidential Attorney-Client Mail 

Chills the Client from Sharing All Relevant Information with 

the Lawyer and Creates an Ethical Conflict for the Lawyer 

A confidential setting is essential to build a fiduciary attorney-client 

relationship and to secure the protection of the venerable attorney-client privilege: 
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First, because “[t]he purpose of the privilege is to encourage clients to make 

full disclosure to their attorneys,” if the client fears disclosure of confidential 

communications, “the client would be reluctant to confide in his lawyer and it 

would be difficult to obtain fully informed legal advice.”  Fisher v. United States, 

425 U.S. 391, 403 (1976). 

An inmate is in a most vulnerable position in this regard, because he is 

entirely dependent on the prison establishment to transmit correspondence to and 

from his counsel.  If an inmate knows that correction officers will be reading letters 

to counsel, especially for the unguided purpose of determining whether it is 

sufficiently legal in a correctional officer’s uninformed and inappropriate 

judgment, the inmate cannot be candid with the lawyer.  This is especially true 

when the inmate wishes to share personal information that could be used against 

him by the correctional officer as leverage or for control or even for teasing. 

Mr. Nordstrom was convicted of capital murder after two robberies in the 

Tucson area in which six people were shot to death.  Those robberies, Mr. 

Nordstrom’s arrest, the criminal trial, the death sentence, re-sentencing, and appeal 

have received considerable media attention throughout the State of Arizona and 

especially in Tucson.  See, e.g., Death Penalty Upheld against Scott Nordstrom, 

Arizona Daily Star, July 26, 2012; A.J. Flick, Compromised Conviction? Death-

Row Inmate Scott Nordstrom Maintains He’s Innocent and Plans an Appeal, 
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Tucson Weekly, Aug. 27, 2009; David Nordstrom’s Deal, Tucson Citizen, June 5, 

1997.  As a television news story stated just two years ago:  “It was a time most 

Tucsonans will never forget.  Over the course of two weeks in 1996, six people 

died in a brutal killing spree stretched from one end of town to the other.”  Tucson 

Nears 15th Anniversary of Killing Spree, KGUN TV (June 11, 2011), available at 

http://www.kgun9.com/news/local/124435719.html. 

With the prison in Florence, Arizona being less than 70 miles from Tucson, 

any correctional officer who inappropriately learns personal information about Mr. 

Nordstrom through his confidential legal mail might deliberately or inadvertently 

gossip with friends with connections to Tucson or could even be tempted to leak 

that information to the local press.  See Vasquez v. Raemisch, 480 F. Supp. 2d 

1120, 1140 (W.D. Wis. 2007) (noting that if prison officials are allowed to read 

“sensitive legal communications,” prisoners may be chilled in expression “out of 

fear of retaliation or embarrassment”). 

The only effective protection against such abuse is to preclude access to the 

contents of legal mail by anyone outside the attorney-client relationship.  See 

Gomez v. Vernon, 255 F.3d 1118, 1123-24, 1131 (9th Cir. 2001) (upholding 

injunction against prison officials when a prison employee made a copy of a letter 

from a lawyer to inmates’ summarizing the strength of their claims and shared it 

with lead counsel for the defendant state department). 
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Second, while the attorney-client privilege “standing alone” may not be a 

constitutional right, Clutchette v. Rushen, 770 F.2d 1469, 1471 (9th Cir. 1985), 

interference by the government with privileged communications is demoralizing to 

any lawyer and may discourage that lawyer from accepting or continuing the 

representation.  Indeed, a lawyer has an ethical duty to ensure that communications 

with a client are kept confidential.  See Rule 1.6(c), Model Rules of Professional 

Conduct (2013) (“A lawyer shall make reasonable efforts to prevent the 

inadvertent or unauthorized disclosure of, or unauthorized access to, information 

relating to the representation of a client.”).  By intruding into the attorney-client 

relationship and presuming to evaluate what communications are legal in nature, 

the Arizona Department of Corrections places the lawyer in an ethical quandary 

and weakens the trusting relationship between attorney and client. 

Even if willing to persevere in such a representation, the lawyer will be 

forced to limit the number and scope of communications, to speak indirectly and 

avoid sensitive subjects, to leave much unsaid altogether, and to discourage the 

client from writing anything that might be used by the opposing side.  Faced with 

these awkward restrictions on correspondence, the client is likely to lose trust in 

both the lawyer and the judicial system.  And the lawyer will be deprived of 

information that may be helpful, even essential, to avoid or overturn a conviction 

or secure a lesser sentence. 
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B. A Death Row Inmate has a Unique and Vital Constitutional Right 

to Confidential Communications with Counsel, Free From the 

Prying Eyes of Prison Officials, When Challenging a Capital 

Sentence 

“From the point of view of society, the action of the sovereign in taking the 

life of one of its citizens also differs dramatically from any other legitimate state 

action.”  Gardner v. Florida, 430 U.S. 349, 357-58 (1977).  To ensure the 

scrupulous accuracy of factual findings and the legal justifiability of a sentence of 

death, a capital defendant’s right to confidentiality in communications with counsel 

must be protected against all forms of interference by the State.  To uphold the 

dignity of prisoners and attorneys, to encourage attorneys to undertake these 

difficult and emotionally-draining cases, and to invite prisoners to freely share all 

relevant information with counsel, courts must be vigilant in assuring that a capital 

defendant’s right to effective and attentive counsel is not compromised by prison 

officials who pry into confidential correspondence. 

1. Invasion by Prison Officials into Confidential Attorney-Client 

Communications Will Impair the Availability of Qualified 

Attorneys Willing to Undertake Death Penalty Representation 

As the Supreme Court has said, “[l]awyers in criminal cases ‘are necessities, 

not luxuries.’”  United States v. Cronic, 466 U.S. 648, 653 (1984) (quoting Gideon 

v. Wainwright, 372 U.S. 335, 344 (1963)).  That necessity becomes an imperative 

when the defendant in a criminal case faces the ultimate sentence of death. 
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Finding qualified legal representation in capital cases is already difficult.  

Few attorneys possess the emotional stamina and are willing and able to devote the 

time and develop the expertise for this work: 

[T]he defense of capital cases often requires more expertise, 

commitment, and resources than individual lawyers are able to offer 

. . . .  The supply of lawyers who are willing to make the sacrifice has 

never come close to satisfying the desperate needs of the many poor 

who face the death penalty throughout the country today. 

Stephen B. Bright, Counsel for the Poor:  The Death Sentence Not for the Worst 

Crime but for the Worst Lawyer, 103 Yale L.J. 1835, 1869-70 (1994); see also 

Bruce A. Green, Lethal Fiction:  The Meaning of “Counsel” in the Sixth 

Amendment, 78 Iowa L. Rev. 433, 492-93 (1993).  

Under Guideline 10.5(A) of the American Bar Association’s Guidelines for 

the Appointment and Performance of Defense Counsel in Capital Cases, in 31 

Hofstra L. Rev. 913, 1005 (2003) (ABA Guidelines), counsel “at all stages of the 

case should make every appropriate effort to establish a relationship of trust with 

the client, and should maintain close contact with the client.”  Lawyers will find it 

ever more trying to uphold the expectation of “a relationship of trust” if prison 

officials are allowed to intervene into that fiduciary and confidential relationship. 

Defense counsel in capital cases already carry “psychological and emotional 

pressures unknown elsewhere in the law.”  Douglas W. Vick, Poorhouse Justice:  

Underfunded Indigent Defense Services and Arbitrary Death Sentences, 43 Buff. 
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L. Rev. 329, 357 (1995).  For counsel in capital cases then to face intrusions into 

the confidential relationship by prison officials who insist on reading the contents 

of legal correspondence is frankly demoralizing and will further discourage 

attorneys from undertaking this vital work. 

2. Knowing That Prison Officials are Looking Over Their 

Shoulders as They Write to Their Attorneys, Death Row 

Inmates will be Reluctant to Reveal Information that may be 

Crucial to a Successful Defense 

The sacrosanct confidentiality of the attorney-client relationship encourages 

clients to share the most intimate — and perhaps painful or embarrassing — details 

of their lives with their lawyers.  And when an individual is facing a death 

sentence, every aspect of the person’s life becomes pertinent, not only in trying to 

establish innocence but in parsing out what might be considered mitigating for 

capital punishment proceedings.  See Eddings v. Oklahoma, 455 U.S. 104, 110 

(1982) (holding that the sentencer must “‘not be precluded from considering, as a 

mitigating factor, any aspect of a defendant’s character or record and any of the 

circumstances of the offense that the defendant proffers as a basis for a sentence 

less than death;’” emphasis in original; quoting Lockett v. Ohio, 438 U.S. 586, 604 

(1978) (plurality opinion)). 

A criminal defendant who is facing a death sentence for capital murder must 

be free to share the most intimate details of his life history, safe in the assurance 
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that no one other than his lawyer will be able to peruse his statements.  Counsel in 

a capital case are directed to “engage in a continuing interactive dialogue with the 

client concerning all matters that might reasonably be expected to have a material 

impact on the case . . . .”  ABA Guidelines, Guideline 10.5(C), 31 Hofstra L. Rev. 

at 1005.  For a client to be willing to maintain such an ongoing exchange with a 

lawyer, he must be assured that his communications will be kept confidential.  See 

In re Benny, 29 B.R. 754, 769 (N.D. Cal. 1983) (observing that interference by 

bankruptcy trustee with mail between a debtor and counsel “resulted in a mutual 

disaffection and distrust” between attorney and client). 

Nor is the chilling impact of prison intervention merely hypothetical here.  

Mr. Nordstrom explained in his original pro se brief to this Court that the intrusion 

by the prison “created an actual conflict between [him] and his direct appeal 

attorney by their threatening to read his outgoing mail.”  Appellant’s Informal 

Brief at 4 (Ninth Circuit Docket # 11).  Because the prison’s invasion of 

confidentiality “stymied any meaningful communication,” Mr. Nordstrom and his 

lawyer were unable to maintain a fully reciprocal dialogue about the case.  Id. 

When it comes to “[d]eath cases,” no other cases are “quite so grave or 

present quite the same mix of urgency, emotion, complexity, and drama.”  Alex 

Kozinski & Sean Gallagher, Death:  The Ultimate Run-On Sentence, 46 Case W. 
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Res. L. Rev. 1, 2-3 (1995).  As briefly summarized below, Mr. Nordstrom’s case 

confirms the truth of that general characterization through specific application. 

From the beginning, Scott Nordstrom has steadfastly maintained his 

innocence, presenting defenses of alibi and misidentification.  After brother David 

Nordstrom was arrested, he sought to cast the blame in another direction.  Having 

accepted a generous plea agreement for a short prison term (four years) for 

robbery, suspect-turned-prosecution-witness David Nordstrom insisted that his 

similarly-appearing sibling Scott Nordstrom was the one who had committed the 

crimes along with Robert Jones.  With no fingerprint or trace evidence from the 

crime scenes, David Nordstrom became the star witness for the prosecution in 

securing a conviction and death sentence against Scott Nordstrom.  Appellant’s 

Opening Brief at 12-14, State v. Nordstrom, 280 P.3d 1244 (Ariz. 2012) (No. CR-

09-0266-AP). 

At the trial, prosecutor David White vouched for David Nordstrom’s alibi as 

“rock solid” because David Nordstrom was being electronically monitored on 

home arrest at night as part of his early release from prison.   Id. at 12.  Prosecutor 

White represented to the jury that electronic monitoring records showed David 

Nordstrom was home at the time of the second robbery and that tests conducted on 

the monitoring system showed it could not be defeated.  Id. at 3, 58. 
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With the remand of Scott Nordstrom’s capital case for jury sentencing, new 

information surfaced that cast serious doubt on the validity of the conviction. 

After the state bar had filed a disciplinary complaint against prosecutor 

White for allowing false evidence in a parallel prosecution, Patty Machelor, 2nd 

County Prosecutor Accused of Misconduct, Tucson Citizen, July 24, 2001, White 

suddenly died in 2003.  Appellant’s Opening Brief at 13, State v. Nordstrom, 

supra.   After his death, his files were found to contain exculpatory evidence that 

White had withheld in yet another case.  Id.  

With prosecutor White’s hidden files now open for examination, counsel for 

Scott Nordstrom on the re-sentencing learned that White had falsely verified to the 

jury that electronic monitoring records confirmed David Nordstrom had been at 

home at the time of the second robbery.  Id.  In fact, an investigatory report 

submitted to White, but not shared with the defense, acknowledged that the records 

for the dates in question were missing.  Id.  In addition, police detectives had 

interviewed a witness who reported he had seen David Nordstrom out after curfew 

and that David Nordstrom had told him he was able to defeat the electronic 

monitoring system.  Id. at 13-15.  White had also withheld the tape recordings of 

this police interview.  Id. at 15. 

At the re-sentencing in 2009, the defense requested that the jury be allowed 

to hear this and other evidence so as to decide the ultimate question of life or death 
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based on all of the information, not merely the fact of the earlier conviction.  With 

the staunch opposition of the prosecution to that equitable request, the judge 

refused to admit any evidence that contradicted the previous conviction.  See State 

v. Nordstrom, 280 P.3d 1244, 1249-51 (Ariz. 2012). 

During the critical stage of the direct appeal from this re-sentencing, Mr. 

Nordstrom’s confidential letter to his appointed lawyer was intercepted and read by 

a prison officer.  ER 36-37, 95.  This dispute thus arose just as Mr. Nordstrom was 

trying to develop a rapport with his attorney through the exchange of highly 

sensitive information regarding the prosecution’s complicity in obtaining the 

conviction through misconduct and false evidence.  See Appellant’s Opening Brief 

at 3-40, State v. Nordstrom, supra. 

In sum, Mr. Nordstrom’s direct appeal and ongoing post-conviction process  

raise poignant and troubling questions of family betrayal and prosecutorial 

misconduct.  Central to Mr. Nordstrom’s case is the awkward and painful 

accusation that the real culprit was his own brother, who then betrayed him to save 

his own skin.  Moreover, Mr. Nordstrom has been placed in the difficult position of 

opposing the state’s law enforcement establishment to challenge the misconduct of 

a prosecutor who withheld evidence, made false factual statements, and presented 

false evidence to the jury to secure a conviction and death sentence. 
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Accordingly, Mr. Nordstrom had and continues to have a critical need for 

absolutely confidential communications with his counsel to freely investigate the 

circumstances and candidly plan strategy to seek to overturn the conviction and 

prevent the loss of his life at the hands of the State of Arizona. 

CONCLUSION 

For the foregoing reasons, plaintiff-appellant Scott D. Nordstrom asks this 

Court to reverse the District Court’s judgment of dismissal and remand the case for 

further proceedings. 
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STATEMENT OF RELATED CASES 

Counsel for plaintiff-appellant Scott D. Nordstrom are not aware of any 

related cases. 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 74 of 99



62 

CERTIFICATE OF COMPLIANCE WITH RULE 32 TYPE-VOLUME, 

TYPEFACE AND TYPE STYLE REQUIREMENTS 

 

1. This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because it contains 13,881 words, excluding the portions of the brief 

exempted by Fed. R. App. P. 32(a)(7)(B)(ii). 

 

2. This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because it was 

prepared using a proportionally spaced typeface in 14 point Times New Roman. 

 

 

Date:  October 25, 2013   

 

s/ 

Gregory C. Sisk 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 75 of 99



63 

PROOF OF SERVICE 

 

I, Gregory C. Sisk, hereby declare:  I am employed in Minneapolis, State 

of Minnesota.  I am over the age of 18 years, and not a party to the within action.  

My business address is University of St. Thomas School of Law, 1000 LaSalle 

Ave., MSL 400, Minneapolis, MN  55403-2015. 

 

I hereby certify that on October 25, 2013, I electronically filed the following 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the Appellate CM/ECF System: 

 

REPLACEMENT OPENING BRIEF OF PLAINTIFF-APPELLANT 

 

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the Appellate CM/ECF system.  I declare 

under penalty of perjury under the laws of the United States of  America that the 

foregoing is true and correct and that this declaration was executed on October 25, 

2013 at Minneapolis, Minnesota. 

 

 

 

/s/ Gregory C. Sisk  

 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 76 of 99



 

 

 

 

 

Addendum 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 77 of 99



ADDENDUM TABLE OF CONTENTS 

 

CONSTITUTIONAL PROVISIONS .......................................... ADDENDUM — 1 

Amendment I ..................................................................... ADDENDUM — 1 

Amendment VI .................................................................. ADDENDUM — 1 

Amendment XIV, Section 1 .............................................. ADDENDUM — 1 

 

STATUTES .................................................................................. ADDENDUM — 2 

28 U.S.C. § 1915A ............................................................. ADDENDUM — 2 

 

REGULATIONS AND POLICIES ............................................. ADDENDUM — 3 

Arizona Department of Corrections:  Department Order 902:11  

Legal Mail (July 6, 2013) ........................................ ADDENDUM — 3 

Arizona Department of Corrections: Inmate Grievance Appeal 

Response Charles L. Ryan, Director (July 28, 2011) [ER 

93] ............................................................................ ADDENDUM — 6 

Federal Bureau of Prisons and State Corrections Department 

Policies on Prisoner Legal Mail:  Source List (as of 

October 24, 2013) .................................................... ADDENDUM — 7 

 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 78 of 99



ADDENDUM — 1 

 

CONSTITUTIONAL PROVISIONS 

 

 

Amendment I 

 

Congress shall make no law respecting an establishment of religion, or prohibiting 

the free exercise thereof; or abridging the freedom of speech, or of the press; or the 

right of the people peaceably to assemble, and to petition the government for a 

redress of grievances. 

 

 

Amendment VI 

 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the state and district wherein the crime shall 

have been committed, which district shall have been previously ascertained by law, 

and to be informed of the nature and cause of the accusation; to be confronted with 

the witnesses against him; to have compulsory process for obtaining witnesses in 

his favor, and to have the assistance of counsel for his defense. 

 

 

Amendment XIV, Section 1 

 

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No 

state shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any state deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 
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STATUTES 

 

 

 

28 U.S.C. § 1915A 

 

(a) Screening.--The court shall review, before docketing, if feasible or, in any 

event, as soon as practicable after docketing, a complaint in a civil action in which 

a prisoner seeks redress from a governmental entity or officer or employee of a 

governmental entity. 

 

(b) Grounds for dismissal.--On review, the court shall identify cognizable claims 

or dismiss the complaint, or any portion of the complaint, if the complaint-- 

 

(1) is frivolous, malicious, or fails to state a claim upon which relief may be 

granted; or  

 

(2) seeks monetary relief from a defendant who is immune from such relief.  

 

(c) Definition.--As used in this section, the term “prisoner” means any person 

incarcerated or detained in any facility who is accused of, convicted of, sentenced 

for, or adjudicated delinquent for, violations of criminal law or the terms and 

conditions of parole, probation, pretrial release, or diversionary program. 
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REGULATIONS AND POLICIES 

 

 

Arizona Department of Corrections: 

Department Order 902:11  Legal Mail (July 6, 2013) 

www.azcorrections.gov/policysearch/900/0902.pdf 

 

 

902.11   LEGAL MAIL  

 

1.1  Inmates shall identify outgoing legal mail by writing "Legal Mail" on 

the lower left-hand corner of the envelope. (See Definitions for 

guidance on what constitutes “Legal Mail”.)  

 

1.2  Outgoing mail not labeled as legal mail shall be processed as regular 

mail.  

 

1.3  All legal mail, outgoing or incoming, shall be logged.  

 

1.4  Staff who process incoming or outgoing inmate mail shall:  

 

1.4.1  Generally identify all legal mail and record it on a log by 

indicating the inmate's name and the sender's name.  

 

1.4.2  Inspect such mail for contraband, stamp the envelope "LEGAL 

MAIL, ARIZONA DEPARTMENT OF CORRECTIONS" 

using a commercial stamp, and log it before it is placed in the 

envelope and sealed by the inmate.  

 

1.4.2.1 All incoming mail, letters, memoranda, and 

documents, from an inmate’s attorney or from a judge or 

court, shall be opened for inspection purposes in the 

presence of the inmate. Such incoming mail may be 

scanned in the conducting of an inspection for 

contraband, but shall not be read or censored by staff.  

 

1.4.2.2 All outgoing letters to an inmate’s attorney or to a 

judge or court shall be brought to the mail room by the 

inmate, where the letter shall not be read or censored but 

shall be inspected for contraband and sealed in the 
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presence of the inmate. All outgoing legal documents to 

an inmate’s attorney or to a judge or court (other than 

letters to an inmate’s attorney or to a judge or court, such 

as pleadings, briefs and motions) shall not be censored, 

but staff are not prohibited from reading such documents 

to the extent necessary to establish the absence of 

contraband.  

 

1.4.3  Send legal mail as first class mail regardless of the inmate's 

ability to pay the required postage.  

 

1.4.4  Submit names of inmates claiming to have inadequate funds for 

postage to the Business Office, indicating postage due from the 

inmate. The Business Office shall either debit the inmate 

account or, if there are insufficient funds to pay the postage, 

place a hold on the inmate account.  

 

1.4.5  Return the mail to the inmate if he/she requests mail to be sent 

as legal mail and it is not to an attorney, judge or court. The 

inmate may request to have the Paralegal review the mail to 

determine whether it may be approved as legal mail. The 

Paralegal may contact the Legal Access Monitor for direction.  

 

1.5  Designated staff who process incoming mail shall attempt to make a 

determination, based on an inspection of the envelope, whether the 

contents constitute legal mail. The return address may be indicative of 

whether the contents of the envelope constitute legal mail. Designated 

staff shall not rely solely on the words “legal mail” having been 

stamped on the envelope. If there is any serious doubt as to whether 

the contents of the envelope contain legal mail, designated staff shall 

contact the Legal Access Monitor for direction.  

 

1.6  Staff suspecting abuse of the legal mail designation shall advise the 

Warden or Deputy Warden who shall take appropriate action 

following consultation with the Department’s General Counsel. An 

inmate who intentionally sends personal mail to a private address and 

falsely claims it is legal mail shall be subject to disciplinary action in 

accordance with Department Order #803, Inmate Disciplinary 

Procedure.  
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1.7  When applicable, staff shall take the following steps to locate inmates 

to whom legal mail is addressed and to forward such mail to the 

inmate.  

 

1.7.1  Use the Adult Information Management System (AIMS) and 

inmate records to locate any addressee of legal correspondence 

who is not located at the institution which received the 

correspondence, and to locate any inmate who has received 

legal mail which does not have an ADC number as part of the 

address.  

 

1.7.1.1  Staff shall have inmates verify they are the person to 

whom the legal mail is addressed utilizing the inmate's 

identification card.  

 

1.7.2  Forward any legal correspondence to any inmate addressee who 

is under commitment to or supervised by the Department.  

 

1.7.2.1  Inmates, releasees and parolees receiving 

forwarded legal correspondence shall notify the sender of 

their new address.  

 

1.7.3  When legal mail is forwarded, in addition to the requirements 

outlined in 1.4.1 of this section, the inmate's forwarding address 

and the date forwarded shall be logged.  

 

1.7.4  Return legal correspondence to the sender only if the addressee is no 

longer an inmate, releasee or parolee, in which case the sender shall 

be advised of this fact. 
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Arizona Department of Corrections: Inmate Grievance Appeal Response 

Charles L. Ryan, Director (July 28, 2011) [ER 93] 
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Federal Bureau of Prisons and State Corrections Department Policies on 

Prisoner Legal Mail:  Source List (as of October 24, 2013)
1
 

 

 

United States: 

Federal Bureau 

of Prisons 

28 C.F.R. § 540.18 

– 19 (2009) 

http://www.gpo.gov/fdsys/pkg/CFR-

2009-title28-vol2/pdf/CFR-2009-

title28-vol2-part540-subpartB.pdf 

Alabama State of Alabama 

Department of 

Corrections 

Administrative 

Regulation 448 

(2008) 

http://www.doc.state.al.us/docs/Admin

Regs/AR448.pdf 

 

Alaska  State of Alaska 

Department of 

Corrections 

Policies and 

Procedures (2013) 

http://www.correct.state.ak.us/pnp/pdf

/810%2003%20Prisoner%20Mail%20

Publications%20and%20Packages_FI

XED_ONLINE%20VERSION_5-

2012.pdf 

Arizona Arizona 

Department of 

Corrections, 

Department Order 

Manual, Legal 

Access to the 

Courts 902.11 

(2013) 

http://www.azcorrections.gov/Policies/

900/0902.pdf 

 

                                           
1
  When the federal or state corrections policy on handling of legal mail 

is available on-line, we have provided only the title and the URL.  For prison 

regulations not available on-line, we have provided the full text of the policy 

pertinent to legal mail.  For Missouri, the text of the prison policy was provided to 

us directly by the Missouri Department of Corrections. 
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Arkansas Administrative 

Regulations, State 

of Arkansas, Board 

of Corrections, 

Inmate 

Correspondence 

860 (2010) 

http://adc.arkansas.gov/resources/Doc

uments/adcar_pdf/AR860.pdf 

 

California California Code of 

Regulations, Title 

15 Crime 

Prevention and 

Corrections, 

Subchapter 2, Art. 

4 §§ 3141-45 

(2013) 

http://www.cdcr.ca.gov/Regulations/A

dult_Operations/docs/Title15-

2013.pdf  

Colorado Colorado 

Department of 

Corrections 

Administrative 

Regulation 300-38 

(2013) 

http://www.doc.state.co.us/sites/defaul

t/files/ar/0300_38_040113.pdf 

 

Connecticut State of 

Connecticut 

Department of 

Correction, 

Administrative 

Directive 10.7 

(2012) 

http://www.ct.gov/doc/LIB/doc/PDF/

AD/ad1007.pdf 

 

Delaware Delaware 

Department of 

Corrections Policy 

Manual, Chapter 3, 

Section 4.0 (2009) 

http://doc.delaware.gov/downloads/pol

icies/policy_4-0.pdf  

Note: No state statute, regulation, or 

Department of Corrections policy 

specifically addresses inmate legal 

mail. 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 86 of 99



ADDENDUM — 9 

 

District of 

Columbia 

The federal Bureau 

of Prisons 

administers the 

imprisonment of 

felony offenders 

convicted under the 

D.C. criminal code.  

D.C. Revitalization 

Act, Pub. L. 105-

33, 111 Stat. 740 

(1997) 

 

Florida  Florida 

Administrative 

Register and 

Florida 

Administrative 

Code, Legal 

Documents and 

Legal Mail (2012) 

https://www.flrules.org/gateway/Rule

No.asp?ID=33-210.102 

 

Georgia  Georgia 

Department of 

Corrections 

Standard Operating 

Procedures IIB04-

0001 (2009) 

http://www.thomascountyboc.org/Tho

masCountyPrison/InmateMailPolicy.p

df 

 

Hawaii  Department of 

Public Safety 

Corrections 

Administration 

Policy and 

Procedures, 

Correspondence, 

COR.15.02 (2011) 

http://dps.hawaii.gov/wp-

content/uploads/2012/10/COR.15.02.p

df 
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Idaho Idaho Department 

of Corrections, 

Mailing Handling 

in Correctional 

Facilities, Standard 

Operating 

Procedure 

402.02.01.001 

(2010) 

http://www.idoc.idaho.gov/content/pol

icy/588 

Illinois 20 Ill. Adm. Code 

701.180 Mail 

Procedures  

 

Incoming Mail: 

Section (f) provides: 

Incoming privileged mail means 

mail from sources identified in 

subsection (e) of this Section 

except for clerks of courts. 

Incoming privileged mail which 

is clearly marked as 

“privileged” may be opened 

only for the purpose of 

verifying the recipient and the 

sender and to ascertain that 

nothing other than privileged 

mail is enclosed. Privileged 

mail shall be opened in the 

presence of the detainee. 

Outgoing Mail: 

Section (c) provides: 

Outgoing letters from detainees 

to persons or organizations 

listed below which are clearly 

marked as “privileged” are 

considered privileged and may 

be sealed by the detainee prior 

to submission for mailing. Such 

letters shall not be opened by 

the jail staff before mailing and 
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shall be dispatched promptly. 

Section (c)(5) provides: 

Outgoing non-privileged mail 

may be inspected and read. 

Detainees shall submit all 

outgoing non-privileged mail in 

unsealed envelopes. Outgoing 

non-privileged mail received 

sealed shall be returned to the 

sender if the sender is 

identifiable. If the sender cannot 

be identified, the mail shall be 

destroyed. Outgoing non-

privileged mail may be 

reproduced or withheld from 

delivery if it presents a threat to 

security or safety. 

Indiana Indiana 

Department of 

Corrections Policy 

and Administrative 

Procedures, 

Offender 

Correspondence, 

02-01-103 (2009) 

http://www.in.gov/idoc/files/02-01-

103_AP_Offender_Correspondence_9

-1-09.pdf 

Iowa Iowa Admin. Code 

201-20.4(904) 

Section 20.4(2)  

 

a. Confidential mail, as defined in this 

rule, will not be read or censored. 

b. Confidential mail will be delivered 

unopened and then, in the presence of 

the offender, will be opened and 

inspected for contraband and to ensure 

that the contents are from the return 

addressee. 

c. Confidential letters may be written 

to: (the sender’s name and address 

must be appropriately identified on the 

envelope): … legal (attorney) 
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d. Envelopes containing confidential 

correspondence shall be marked as 

“confidential” by the sender. 

* * * 

Incoming legal mail shall be opened in 

the presence of the committed person 

to whom it is addressed to inspect for 

contraband, to verify the identity of 

the sender, and to determine that 

nothing other than legal matter is 

enclosed. 

Kansas Art. 12, K.A.R. 44-

12-601, Mail 

(2012) 

http://www.doc.ks.gov/kdoc-

policies/AdultKAR/Article12.pdf 

Kentucky Kentucky 

Corrections 

Policies and 

Procedures 16.2, 

Inmate 

Correspondence 

(2011) 

http://corrections.ky.gov/communityin

fo/Policies%20and%20Procedures/Do

cuments/CH16/16-

2%20Inmate%20Correspondence.pdf 

 

Louisiana Title 22, 

Corrections, 

Criminal Justice 

and Law 

Enforcement § 313 

(2011) 

http://doa.louisiana.gov/osr/lac/22v01/

22v01.pdf 

 

Maine State of Maine 

Department of 

Corrections 

Chapter 21: 

Prisoner 

Communication, 

21.2 (2013) 

http://www.maine.gov/corrections/Pub

licInterest/PrisonerMail.pdf 
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Maryland Maryland Division 

of Correction 

Inmate Handbook, 

Part IV.K (2007) 

http://www.dpscs.state.md.us/publicin

fo/publications/pdfs/2007_Inmate_Ha

ndbook.pdf 

 

Massachusetts  Massachusetts 

Department of 

Correction 103 

CMR 481.11 – 12 

(2002) 

http://www.mass.gov/eopss/docs/doc/

policies/481.pdf 

 

Michigan Michigan 

Department of 

Corrections Policy 

Directive, Prisoner 

Mail, 05.03.118 

(2009) 

http://www.michigan.gov/documents/c

orrections/05_03_118_305678_7.pdf 

 

Minnesota Minnesota 

Department of 

Corrections 

Policies, Directives 

and Instructions 

Manual 302.020 

(2012)  

http://www.doc.state.mn.us/DocPolicy

2/html/DPW_Display_TOC.asp?Opt=

302.020.htm 

Mississippi Mississippi Admin. 

Code 29-2-1:2.1.1-

6 

While the Mississippi Administrative 

Code addresses prisoner mail in the 

general prohibition of contraband, it 

does not specifically address mail 

handling or legal mail. 

Missouri Missouri has no 

published statute or 

regulation 

addressing inmate 

mail. 

 

Missouri Department of Corrections 

Policy, per Communications Director 

David Owen: 

For outgoing mail: 

Mail marked as privileged mail may 

be examined as follows: 

a.     Reasonable suspicion must exist 

to indicate that inappropriate materials 
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are concealed within the mail or that 

the mail is not privileged mail. 

b.    The staff member wishing to 

examine the mail must obtain approval 

from the warden or designee. 

c.     Such examination should only 

take place in the presence of the 

offender. 

d.    The mail may only be read if 

probable cause exists to indicate there 

is a need. 

e.     Written documentation detailing 

the reason for examination of 

privileged mail and any written 

materials concerning such should be 

placed in the offender’s classification 

file. 

For incoming mail: 

Mail marked as privileged mail may 

be examined as follows: 

 a.     Reasonable suspicion must exist 

that inappropriate materials are 

concealed within the mail or that the 

mail is not privileged mail. 

b.    The staff member wishing to 

examine the mail must obtain approval 

from the warden or designee. 

c.     Such examination should only 

take place in the presence of the 

offender. 

d.    The mail may only be read if 

probable cause exists to indicate there 

is a need.  Mail may only be read in 

the presence of the offender. 

e.     Written documentation detailing 

the reason for examination or reading 
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of privileged mail and any written 

materials concerning such should be 

placed in the offender’s classification 

file. 

Montana Department of 

Corrections 

Montana State 

Prison Operational 

Procedure No.: 

MSP 3.3.6 (2012) 

http://www.cor.mt.gov/content/MSP/

MSPCorrespondencePolicy.pdf 

 

Nebraska Department of 

Correctional 

Services State of 

Nebraska, 

Administrative 

Regulation 205.01, 

Inmate Mail (2012) 

http://www.corrections.state.ne.us/pdf/

ar/mail/AR%20205.01.pdf 

 

Nevada Nevada 

Department of 

Corrections 

Administrative 

Regulation 722, 

Inmate Legal 

Access (2012) 

http://www.doc.nv.gov/sites/doc/files/

pdf/ar/AR722.pdf 

 

New 

Hampshire 

NH Department of 

Corrections Policy 

and Procedure 

Directive: Inmate 

Mail Service, 

Statement Number 

5.26 (2009) 

http://www.nh.gov/nhdoc/documents/

5-26.pdf 
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New Jersey  “Understanding the 

New Jersey 

Department of 

Corrections Prison 

System: A resource 

guide for family 

members of the 

incarcerated” p. 34 

http://www.state.nj.us/corrections/pdf/

OTS/090311_Understanding%20the%

20NJDOC%20Prison%20System.pdf 

 

New Mexico New Mexico 

Corrections 

Department, 

Correspondence 

Regulations CD-

151200-151201 

(2012) 

http://www.corrections.state.nm.us/pol

icies/docs/CD-151200.pdf 

New York  State of New York 

Department of 

Corrections and 

Community 

Supervision, 

Privileged 

Correspondence 

No. 4421 (2011) 

http://www.doccs.ny.gov/Directives/4

421.pdf 

North Carolina State of North 

Carolina 

Department of 

Public Safety 

Division of 

Prisons, Policy & 

Procedures, 

Chapter D, Section 

0.300 (2012) 

http://www.doc.state.nc.us/dop/policy

_procedure_manual/d0300.pdf 

North Dakota Inmate Handbook 

pp. 31-32 (2013) 

http://www.nd.gov/docr/adult/docs/IN

MATE_HANDBOOK.pdf 
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Ohio Ohio Department 

of Rehabilitation 

and Correction, 

Administrative 

Rules 5120-9-17 to 

9-18 (2012) 

Incoming mail: 

http://www.drc.ohio.gov/web/administ

rative_rules/documents/9-17.pdf 

Outgoing mail: 

http://www.drc.ohio.gov/web/administ

rative_rules/documents/9-18.pdf 

Oklahoma Oklahoma 

Department of 

Corrections, 

Section-03 Facility 

Operations: 

Correspondence, 

Publications, and 

Audio/Video 

Media Guidelines, 

OP-030117 (2012) 

http://www.ok.gov/doc/documents/op

030117.pdf 

 

Oregon Department of 

Corrections, 

Division 131 Mail 

(Inmate), 291-131-

0030 (2008) 

http://arcweb.sos.state.or.us/pages/rule

s/oars_200/oar_291/291_131.html 

 

Pennsylvania Department of 

Corrections Policy 

Statement, Inmate 

Mail and Incoming 

Publications, DC-

ADM 803, pp. 2-3, 

2-5 (2011)  

http://www.portal.state.pa.us/portal/ser

ver.pt/document/919464/803_inmate_

mail_and_incoming_publications_pdf 

Rhode Island Rhode Island 

Department of 

Corrections, 24.01-

6 DOC, Inmate 

Mail, pp. 13-14 

(2012) 

 

http://www.doc.ri.gov/documents/adm

inistration/policy/24.01-

6%20DOC.pdf 
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South Carolina South Carolina 

Department of 

Corrections, 

“Sending Mail to 

an Inmate” (2013) 

http://www.doc.sc.gov/pubweb/family

/sendingmail.jsp 

South Dakota South Dakota 

Department of 

Corrections Policy, 

1.5.D.3 Offender 

Correspondence 

(2013) 

http://doc.sd.gov/documents/Offender

%20Correspondence.pdf 

 

Tennessee Administrative 

Policies and 

Procedures, Inmate 

Mail, Index No. 

507.02, pp. 3-9 

(2012) 

 

http://www.tn.gov/correction/pdf/507-

02.pdf 

 

Texas  Texas Department 

of Criminal Justice, 

Offender 

Orientation 

Handbook, pp. 85-

87 (2004) 

http://www.tdcj.state.tx.us/documents/

Offender_Orientation_Handbook_Eng

lish.pdf 

 

Utah Utah 

Administrative 

Code R.251. 

Corrections, 

Administration. 

Rule R251-705, 

Inmate Mail 

Procedures (2013) 

http://www.rules.utah.gov/publicat/co

de/r251/r251-705.htm 
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Vermont State of Vermont, 

Agency of Human 

Services, 

Department of 

Corrections 

#409.05 (2010) 

http://www.doc.state.vt.us/about/polici

es/rpd/correctional-services-301-

550/401-500-programs-security-and-

supervision/409-05-inmate-mail-

publications-and-audio-video-

regulations 

Virginia Virginia 

Department of 

Corrections 

Operating 

Procedure 803.1 

(2011) 

http://vadoc.virginia.gov/about/proced

ures/documents/800/803-1.pdf 

Washington State of 

Washington 

Department of 

Corrections Policy 

Doc. 450.100 

(2011) 

http://www.doc.wa.gov/policies/show

File.aspx?name=450100 

West Virginia W. Va. Code St. R. 

§ 95-1-17 

 

Section 17.6 provides: 

Inmate letters, both incoming 

and outgoing, may be opened 

and inspected for contraband, 

but shall not be censored. The 

letters shall not be read or 

rejected except where there is 

reliable information that there is 

a threat to order or security or 

that they are being used in the 

furtherance of illegal activity. 

Inmates shall be notified when 

incoming or outgoing letters are 

rejected. 

Section 17.8 provides: 

Inmates shall be permitted to 

send sealed letters to a specified 

class of persons and 
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organizations, which shall 

include courts, counsel, officials 

of the confining agency, 

government officials, 

administrators of grievance 

systems, and members of the 

parole authority. Mail to 

inmates from this specified class 

of persons and organizations 

shall be opened only to inspect 

for contraband and only in the 

presence of the inmate. 

Wisconsin  Wis. Adm. Code 

DOC 309.04 

 

Section 309.04(3) provides: 

Institution staff may not open or 

read for inspection mail sent by 

an inmate to any of the parties 

listed in pars. (a) to (j), unless 

the security director has reason 

to believe that the mail contains 

contraband.  Institution staff 

may open mail received by an 

inmate from any of these parties 

in the presence of the inmate.  

Staff may inspect the document 

but only to the extent necessary 

to determine if the mail contains 

contraband, or if the purpose is 

misrepresented.  Staff may read 

the mail if staff has reason to 

believe it is other than a legal 

document.  The department 

shall process contraband in 

accordance with sub. (4) (e) 

(intro.) and 1., (f) and (g).  This 

subsection applies to mail 

clearly identifiable as being 

from one or more of the 

following parties: 

 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 98 of 99



ADDENDUM — 21 

(a) An attorney.  

. . .  

 

(i) The clerk or judge of any 

state or federal court . . . .  

Wyoming  Wyoming 

Department of 

Corrections Policy 

and Procedure # 

5.401 (2013) 

http://corrections.wy.gov/Media.aspx?

mediaId=46 

 

 

 

 

Case: 12-15738     10/25/2013          ID: 8837276     DktEntry: 26-1     Page: 99 of 99


