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1 

INTRODUCTION TO ARGUMENT IN REPLY 

Our legal system is premised on the strict adherence to [the] principle 

of confidentiality . . . .  There are few professional relationships 

involving a higher trust and confidence than that of attorney and 

client, and few more anxiously guarded by the law, or governed by 

sterner principles of morality and justice. 

McClure v. Thompson, 323 F.3d 1233, 1242 (9th Cir. 

2003) (internal citations and quotations omitted) 

 

Standing nearly alone among the states, Arizona by regulation and policy 

authorizes prison officials to read the contents of a prisoner’s letter to his lawyer.  

Opening Br. at 4-5, 42-45.  The Arizona Department of Corrections directs that 

“[i]nmates shall communicate legal matters through the mail whenever possible.”  

Arizona Department of Corrections, Department Order 902.12(1.1) (2013).  And 

yet Arizona is not willing to respect the confidentiality of that legal mail. 

As set forth in the opening brief (at 34-41), multiple circuits agree that it is “a 

violation of an inmate’s constitutional rights for the prison officials to read legal 

mail.”  See Lemon v. Dugger, 931 F.2d 1465, 1467 (11th Cir. 1991).  Facing this 

wall of adverse authority, the State of Arizona in its response brief1 offers the 

                                           
1  Mr. Nordstrom’s civil rights claim was dismissed by the District 

Court through a screening order before the named defendant correctional officials 

could be served with the complaint.  ER 2-14.  For that reason, the Arizona 

Attorney General has chosen not to appear and instead to participate in this appeal 

only as amicus curiae.  However, Arizona Revised Statutes § 41-193(A)(3) directs 
(Footnote Continued) 
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novel and unsupported thesis that these decisions “only recognize a free speech 

violation when officials read the prisoner’s mail outside his presence, while the 

officer read Nordstrom’s letter in his presence.”  Ariz. Br. at 2. 

Arizona offers no rationale for the self-refuting proposition that a prison’s 

illegitimate invasion into a prisoner’s confidential relationship with his lawyer 

becomes legitimate when the prisoner is forced to watch.  And no federal court has 

approved the actual reading of a prisoner’s legal mail, whether in or out of the 

prisoner’s presence.  Indeed, Arizona’s argument turns the case-law on its head, as 

the judicial direction for “opening mail in an inmate’s presence ‘insures that prison 

officials will not read the mail’ and thus . . . not chill attorney-inmate 

communication.”  Al-Amin v. Smith, 511 F.3d 1317, 1332 (11th Cir. 2008) (quoting 

Wolff v. McDonnell, 418 U.S. 539, 577 (1974)) (emphasis in original).  

Hedged in by contrary case-law, Arizona then dismisses Officer Hawthorne’s 

“reading the content of [Mr. Nordstrom’s] confidential attorney-client 

communication,” ER 36-37, as a trivial and transitory episode.  See Ariz. Br. at 1 

                                                                                                                                        

the Department of Law under the Attorney General to “[r]epresent the state in any 

action in a federal court.”  Because Mr. Nordstrom seeks prospective relief against 

responsible officials of the ADC in their official capacities, the Arizona Attorney 

General is authorized to appear in this appeal if he should so desire.  Moreover, 

although specifically invited by this Court to file an amicus curiae brief in this 

appeal, the Attorney General then purported to deny consent to the filing of briefs 

by other amici.  In sum, while formally participating as an amicus, the State of 

Arizona is responding and behaving as an appellee. 
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(characterizing Mr. Nordstrom’s claim as being merely “that a correctional officer 

spent too many seconds looking at a letter”).   

Scott Nordstrom, a death row inmate, prepared a confidential letter to his 

court-appointed attorney on direct appeal from a capital sentence.  ER 36, 42; see 

also ER 95-96.  He then was left to watch helplessly as a prison officer read the 

two-page handwritten letter, while his repeated objections were brushed aside.  ER 

36-37.  The episode lasted more than a few seconds.  But the crucial question is not 

how much time the corrections officer held the correspondence but what he did 

with that time — namely, reading the two-page letter.  See ER 36-37. 

And what happened here at the operational level cannot be divorced from the 

context of the ADC’s overreaching policy to allow prison staff to read confidential 

attorney-client correspondence for dubious and open-ended reasons.   See Opening 

Br. at 18-22.  It is that policy which Mr. Nordstrom forthrightly challenges in this 

civil rights action, rather than seeking money damages for a past episode. 

When Mr. Nordstrom filed a grievance and expressed concerns about 

ongoing violations of attorney-client confidentiality, the ADC declined to offer any 

assurance of confidentiality in legal mail.  See ER 79-93.  Quite the opposite, the 

Director of the ADC put Mr. Nordstrom on clear and unequivocal notice that that 

prison staff “is not prohibited from reading the mail to establish the absence of 

contraband and ensure the content of the mail is of legal subject matter.”  See ER 
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93.  Mr. Nordstrom took the ADC at its word.  In view of this “continued threat to 

read any outgoing legal correspondence,” Mr. Nordstrom censored his attempts to 

participate in the appeal from his death sentence and refrained from sharing 

“critically sensitive information” in correspondence with counsel.  ER 42. 

ARGUMENT IN REPLY 

I. Death Row Inmate Nordstrom Expressly Alleged the Reading of His 

Confidential Letter to His Attorney by a Corrections Officer, Pursuant 

to the Prison Policy of Reading Legal Mail, and Thereby Properly 

Presented a Claim for Prospective Relief 

A. The Complaint Expressly Alleged that Corrections Officer 

Hawthorne “Read” Mr. Nordstrom’s Letter to His Attorney 

Defendant Hawthorne took clearly marked “legal mail” envelope and 

removed the two page letter and proceeded to read the content of 

correspondence. 

Amended Complaint, ER 36 

In his amended complaint, Mr. Nordstrom did not protest that Correctional 

Officer Hawthorne was holding on to his confidential legal mail for a few seconds 

too long.  Nor did he describe an event that moved from beginning to end in only 

fifteen seconds (although fifteen seconds is time enough to read all or most of a 

two-page handwritten letter).  Most importantly, whatever period of time passed, 

Mr. Nordstrom explicitly alleged that Officer Hawthorne insisted on reading that 

letter and continued to do so after repeated objections. 
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On May 2, 2011, after approximately fifteen seconds, Mr. Nordstrom first 

realized that Officer Hawthorne was not simply inspecting the envelope to his 

court-appointed attorney for contraband but instead had “proceeded to read the 

content of correspondence.”  ER 36.  At that time, Mr. Nordstrom first “requested 

defendant Hawthorne to stop reading his attorney-client privileged 

correspondence.”  ER 36.  Officer Hawthorne told Mr. Nordstrom not to tell him 

how to do his job and claimed that he was entitled to review “the contents of the 

material to ensure it is of legal subject matter.”  ER 36. 

As it remained “obvious” that Officer Hawthorne was “reading the content 

of Plaintiff’s confidential attorney-client communication,” Mr. Nordstrom objected 

yet again.  ER 36-37 (emphasis in original).  Four witnesses, in sworn declarations 

that were submitted with the complaint, affirmed that Mr. Nordstrom “repeatedly” 

objected to the reading of his letter by Officer Hawthorne.  ER 65-76. 

No room for ambiguity is left in the explicit allegations of the complaint.  In 

its brief, Arizona appears to acknowledge that Officer Hawthorne was reading Mr. 

Nordstrom’s letter to his court-appointed attorney.  Ariz. Br. at 2 (“the officer read 

Nordstrom’s letter in his presence”); Ariz. Br. at 16 (“Nordstrom does not dispute 

that his letter was read in his physical presence”). 
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B. As Alleged in the Complaint, Stated in a Published Regulation, 

and Confirmed in the Administrative Record, the Reading of Mr. 

Nordstrom’s Letter to Counsel was Pursuant to Prison Policy 

[Hawthorne] states that he is authorized per policy to search legal mail 

for contraband as well as scan the content of the material to ensure it 

is of legal subject matter. . . .  It appears that he was following policy. 

ADC Response to Inmate Letter, ER 81 

Staff is authorized to scan and is not prohibited from reading the mail 

to establish the absence of contraband and ensure the content of the 

mail is of legal subject matter. 

ADC Director’s Response to Inmate Grievance Appeal, ER 93 

The May 2, 2011 episode that Mr. Nordstrom describes in his complaint 

cannot be divorced from the context of the ADC’s formal policy that invites prison 

staff to read the contents of the outgoing attorney-client correspondence of 

inmates.  ADC Order 902.11(1.4.2.2); ER 93.  See Jones v. Brown, 461 F.3d 353, 

359 (3d Cir. 2006) (upholding claim for injunctive relief when the interference 

with the prisoner’s legal mail was pursuant to an “explicit policy”). 

The ADC policy does not contemplate a mere “inspection” or “quick glance” 

at the contents of an envelope for contraband (which is permissible but requires no 

reading).  Indeed, to describe the ADC’s policy as authorizing prison officials to 

“read” prisoner legal correspondence is not a tendentious characterization by an 

adversary in litigation.  “Read” is the word chosen by the ADC, both in its 
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published policy and in the written confirmation of the ADC Director in the 

administrative record for this case.  ADC Order 902.11(1.4.2.2); ER 93. 

When responding to Mr. Nordstrom’s grievance in the administrative record 

for this case, the ADC did not merely deny that the reading episode had occurred 

and leave it at that.  Instead, at multiple stages, including “central office review,” 

ER 93, the ADC defended Officer Hawthorne as following the policy.  Officer 

Hawthorne’s supervisor stated that reviewing the contents of the letter to ensure it 

was of legal subject matter was “following policy.”  ER 81.  In direct response to 

Mr. Nordstrom’s expressed fears about ongoing violations of attorney-client 

confidentiality, ER 91-92, the ADC Director’s office candidly acknowledged the 

policy to permit correctional officers to “read” legal mail to detect contraband and 

to verify legal content.  See ER 93. 

The ADC forthrightly placed Mr. Nordstrom on notice — through its formal 

response to the grievance — that the contents of his legal mail were open to being 

read by prison officers.  The only reasonable response was to take the ADC at its 

word.  So Mr. Nordstrom carefully censored his attempts to participate in the 

“active and unadjudicated” appeal from his death sentence and avoided “conveying 

critically sensitive information” in correspondence with counsel.  ER 42.  As Mr. 

Nordstrom explained in his amended complaint, it is “unrealistic to expect a capital 

cause defendant to simply ‘trust’ ADOC officials to read his confidential 
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correspondence given the fact that these same officials are employed by the very 

same governmental entity that is actively pursuing his execution.”  ER 42. 

In its brief, Arizona bypasses the ADC’s repeated affirmation of its reading 

policy and ignores the administrative record.  But Mr. Nordstrom could not safely 

ignore the ADC’s unequivocal statement.  He had to take the threat seriously, thus 

chilling his communications with appointed counsel in his criminal appeal. 

C. By Showing a Formal Prison Policy to Read Legal Mail, Mr. 

Nordstrom Properly Alleged a Claim for Prospective Relief 

The State of Arizona oddly asserts that the appellant’s opening brief 

“ignore[s] the standards [Mr. Nordstrom] must meet to state a claim for injunctive 

relief.”  Ariz. Br. at 2.  To the contrary, the opening brief at some length (at 18-22) 

discusses this Court’s precedent that a plaintiff may establish a right to injunctive 

relief by, inter alia, “show[ing] that the defendant had, at the time of the injury, a 

written policy, and that the injury ‘stems from’ that policy.” Armstrong v. Davis, 

275 F.3d 849, 861 (9th Cir. 2001), abrogated on other grounds by Johnson v. 

California, 543 U.S. 499, 504-05 (2005).  

As this Court has held, “where the harm alleged is directly traceable to a 

written policy, there is an implicit likelihood of its repetition in the immediate 

future.”  Armstrong, 275 F.3d at 861.  Having alleged application of the ADC 

reading policy to him and the ADC’s repeated reaffirmation of the reading policy 
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when he objected, Mr. Nordstrom did all that he was required to do at the pleading 

stage.  This case comes to this Court on a screening dismissal of a pro se prisoner 

complaint at the pleading stage, where the allegations must be liberally construed 

in the prisoner’s favor.  See Wilhelm v. Rotman, 680 F.3d 1113, 1121 (9th Cir. 

2012).  In addition, because the ADC has “fail[ed] to disavow application of the 

challenged” regulation — and instead repeatedly reaffirmed it in response to Mr. 

Nordstrom’s grievance — Mr. Nordstrom has properly presented a claim for 

declaratory relief.  See LSO, Ltd. V. Stroh, 205 F.3d 1146, 1154-55 (9th Cir. 2000). 

In its brief, Arizona neither responds to this discussion nor acknowledges this 

Court’s precedent on prospective relief.  Moreover, Arizona vigorously defends the 

ADC reading policy and never suggests that it is dormant. 

And yet, at the same time, Arizona suggests that there is no live controversy, 

this matter is not justiciable, and that the courts have no jurisdiction here because 

there is no actual controversy.  Ariz. Br. at 18. 

In so arguing, Arizona assumes facts not in evidence at this preliminary stage 

of the case.  Before any discovery has occurred or evidence has been exchanged, 

Arizona simply assumes that Mr. Nordstrom has never again suffered the reading 

of his legal mail.  See Ariz. Br. at 1, 17-18.  Having control of prisoner grievance 

records that will be sought in discovery, both those relating to Mr. Nordstrom and 

other prisoners, the ADC is well aware of the current state of affairs concerning 
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confidentiality of legal mail in the Arizona prison system.  See also Prison Law 

Office Amicus Br. at 10-11. 

Importantly, these are questions for resolution on the merits after submission 

of evidence.  See Melendres v. Arpaio, 695 F.3d 990, 998 (9th Cir. 2012) 

(affirming the District Court’s finding of standing for injunctive relief against a 

policy or practice of racially profiling Latinos in vehicle stops based on the county 

sheriff’s “express claim of ‘authority’” to detain persons believed not legally 

present in the United States and after plaintiffs were allowed to present evidence 

that the sheriff “engaged in a pattern or practice” of such traffic stops). 

By suggesting non-justiciability, Arizona appears to open the door to 

supplementation of the record on appeal, which ordinarily is strictly precluded.  

When new facts “bear on whether the controversy before [the Court] is moot,” the 

Court has the “discretion to supplement the record on appeal” to determine 

whether there is jurisdiction for declaratory and injunctive relief.  Johnson v. 

Rancho Santiago Community College Dist., 623 F.3d 1011, 1020 n.3 (9th Cir. 

2010).  While Mr. Nordstrom does not believe it necessary given the formal policy 

and that this case remains at the pleading stage, if this Court finds it appropriate, 

Mr. Nordstrom is prepared immediately to supplement the record with his own 

sworn declaration and those of several other inmates regarding the ongoing 

application of the ADC policy allowing reading of legal mail. 
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II. For a Prospective Challenge to a Prison Policy as Violating the First 

Amendment Right to Free Speech and the Sixth Amendment Right to 

Counsel, a Prisoner Need Not Show Further Injury or Prejudice 

Beyond the Application of the Unconstitutional Policy 

Seeking to insulate the ADC’s policy from challenge, the State of Arizona 

mistakenly demands that Mr. Nordstrom show actual injury or prejudice, beyond 

the application of the unconstitutional policy to him.  See Ariz. Br. at 1-2, 8-9, 14.  

As stated in the opening brief (at 26), backward-looking claims to upset a criminal 

conviction or recover money damages may indeed require a showing of prejudice.  

But Mr. Nordstrom has filed a prospective challenge to the ADC’s policy allowing 

the reading of outgoing legal mail, which was applied to him on May 2, 2011. 

Weatherford v. Bursey, 429 U.S. 545 (1977), on which Arizona relies so 

heavily (at 8-9), is actually a case in point.  After a convicted criminal defendant 

discovered that a person invited to a meeting between him and his lawyer was an 

undercover agent, he filed a Section 1983 retrospective suit for compensatory 

damages.  The Court ruled that prejudice in the form of “tainted evidence” must be 

shown to recover for an unconstitutional conviction.  See id. at 557-58.  Moreover, 

the Court noted that the episode was less likely to inhibit attorney-client 

communications because the government did not deliberately send the agent to the 

meeting — that is, it was not a “purposeful intrusion.”  Id. at 554 n.4, 557-58.  This 

third party had been invited to the attorney-client meeting, so the problem could 

have been avoided by simply excluding that person.  Id. at 554 n.4, 557-58. 
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In contrast with Weatherford, Officer Hawthorne’s reading of the legal mail 

was a “purposeful intrusion.”  Officer Hawthorne hardly was invited to read the 

letter.  And Mr. Nordstrom had no ability to exclude Officer Hawthorne. 

More pertinently, Arizona glosses over the numerous decisions cited in the 

opening brief which hold that a prisoner challenging interference with legal mail as 

a violation of the Free Speech Clause of the First Amendment (at 22-25) or a 

person challenging a policy prospectively as a violation of the Sixth Amendment 

(at 26-28) need not show further injury or prejudice beyond the injury inherent in 

the application of the unconstitutional policy or practice. 

The only response offered by Arizona to the First Amendment line of cases 

is to deny that “the Free Speech Clause of the First Amendment is implicated 

here.”  See Ariz. Br. at 16.  But it is way too late in the day to deny that prisoners 

have “a First Amendment right to send and receive mail.”  See Witherow v. Paff, 

52 F.3d 264, 265 (9th Cir.1995) (per curiam). 

On such leading decisions as Jones v. Brown, 461 F.3d 353 (3d Cir. 2006), 

and Al-Amin v. Smith, 511 F.3d 1317, 1334 (11th Cir. 2008) — both of which held 

that a prisoner objecting on free speech grounds to intrusion by prison officials into 

confidential legal mail need not “allege any consequential injury stemming from 

that violation, aside from the violation itself” — Arizona offers no response.  Nor 

does Arizona acknowledge that the District Court addressed the merits of the First 
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Amendment free speech claim, apparently recognizing that Mr. Nordstrom had 

proper standing.  See ER 5-6. 

 Similarly, the opening brief (at 26-28) cited decisions holding that 

prospective challenges to policies that interfere with the attorney-client relationship 

in violation of the Sixth Amendment may proceed without showing the kind of 

prejudice or injury that applies to collateral attacks on convictions or other 

retrospective claims.  See, e.g., Benjamin v. Fraser, 264 F.3d 175, 185 (2d Cir. 

2001) (ruling that “a prisoner has standing to assert [the Sixth Amendment] right 

even if the denial of that right has not produced an ‘actual injury’”); Luckey v. 

Harris, 860 F.2d 1012, 1017 (11th Cir. 1988) (ruling that prejudice standard for the 

Sixth Amendment “is inappropriate for a civil suit seeking prospective relief”). 

 Arizona chooses not to respond to these decisions either, beyond observing 

in passing that these were not legal mail cases.  See Ariz. Br. at 12-13.  Arizona 

fails to engage with the holdings for which these decisions were cited — allowing 

prospective challenges to policies without a showing of actual injury or prejudice 

beyond the unconstitutional nature of the policies at issue. 

Even if additional proof of injury were required, this action was dismissed at 

the pleading stage before any discovery or opportunity to submit evidence.  Mr. 

Nordstrom adequately alleged actual injury by stating that he had been chilled “in 

conveying critically sensitive information” about the appeal from the death 
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sentence, ER 42, an appeal which subsequently failed.  Evidence on prejudice may 

be developed through discovery and presented on the merits.  See Stevens v. 

Harper, 213 F.R.D. 358, 376 (E.D. Cal. 2002). 

III. The Prison Policy Inviting Correctional Officers to Read a Prisoner’s 

Confidential Letter to His Attorney Violates the Prisoner’s First, Sixth, 

and Fourteenth Amendment Rights 

A. The Supreme Court and Several Circuits Prohibit the Reading of 

Legal Mail and Further Require It to be Opened in a Prisoner’s 

Presence to Ensure That Legal Mail is Not Read 

Facing a long line of federal decisions contradicting the ADC policy to allow 

prison staff to read legal mail, the State of Arizona puts a decidedly novel spin on 

the adverse case-law.  Arizona contends that these many decisions should be 

understood as holding that the Constitution is offended only when a prison official 

reads a prisoner’s letter to counsel outside of his presence, but that the Constitution 

imposes no bar when a prison official reads the same letter in the prisoner’s 

presence.  Ariz. Br. at 2, 15-16.  Arizona provides no explanation as to how this 

makes any sense, constitutionally or otherwise.  Nor does Arizona’s brief cite to 

any decision by any court that has endorsed this curious dichotomy. 

The prisoner’s constitutional right is to the “use of the mail to communicate 

confidentially with attorneys about his cases.”  Al-Amin, 511 F.3d at 1333; see also 

Sallier v. Brooks, 343 F.3d 868, 877 (6th Cir. 2003) (stating with respect to legal 
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mail that “the prisoner’s interest in unimpaired, confidential communication with 

an attorney is an integral component of the judicial process”). 

The constitutional wrong here comes with the breach of that confidentiality 

through the reading of legal mail.  Nothing turns on where this wrong occurs, and 

Arizona offers no analysis as to why it should.  If anything, the prisoner who must 

watch the corrections officer read his legal mail in front of him — which the 

prisoner inevitably experiences as taunting — is even more likely to be chilled 

from future attempts at confidential correspondence. 

To be sure, as revealed in the series of decisions discussed in the opening 

brief (at 32-41), prison officials intruding into the confidential mail of prisoners 

often do so out of the prisoner’s presence — perhaps wishing to hide their 

illegitimate conduct.  For that very reason, legal mail must be opened in front of 

the prisoner, “since the inmate’s presence insures that prison officials will not read 

the mail.”  Wolff v. McDonnell, 418 U.S. 539, 577 (1974). 

By overlooking this explanation given by the Supreme Court and a host of 

circuits for the requirement that legal mail be opened in the prisoner’s presence —

which is to prevent it from being read — Arizona turns the case-law inside-out.  

See Gardner v. Howard, 109 F.3d 427, 431 (8th Cir. 1997) (The directive that legal 

mail only be opened in the presence of prisoners “serves the prophylactic purpose 
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of assuring them that confidential attorney-client mail has not been improperly 

read in the guise of searching for contraband.”). 

The Third Circuit’s decision in Jones v. Brown, 461 F.3d 353, 359 (3d Cir. 

2006) is illustrative of this point and of Arizona’s error in reading these precedents.  

Arizona asserts that “the prison regulation at issue in Jones permitted the reading 

of prison legal mail outside the prisoner’s presence,” which Arizona claims was the 

constitutional wrong enjoined by the court.  Ariz. Br. at 15-16 (emphasis in 

original).  Arizona’s description of the prison regulation at issue and the holding in 

Jones v. Brown is mistaken as a matter of fact and law.  In fact, the policy there 

specifically prohibited prison staff from reading or censoring the contents of legal 

correspondence.  Jones v. Brown, 461 F.3d at 357.  On both the facts and law, the 

Third Circuit’s own words provide the rejoinder: 

A state pattern and practice, or, as is the case here, explicit policy, of 

opening legal mail outside the presence of the addressee inmate 

interferes with protected communications, strips those protected 

communications of their confidentiality, and accordingly impinges 

upon the inmate’s right to freedom of speech.  The practice deprives 

the expression of confidentiality and chills the inmates’ protected 

expression, regardless of the state’s good-faith protestations that it 

does not, and will not, read the content of the communications. This is 

so because “the only way to ensure that mail is not read when opened 

. . . is to require that it be done in the presence of the inmate to whom 

it is addressed.”  

 

Id. at 359 (citing Wolff, 418 U.S. at 576-77). 
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The Arizona prison policy challenged by Mr. Nordstrom here presents a 

much more direct and egregious violation of the Free Speech Clause than did the 

New Jersey policy struck down in Jones v. Brown.  The Third Circuit invalidated a 

prison’s policy of opening legal mail outside the presence of the prison because of 

the risk that confidential legal mail would be read.  In Mr. Nordstrom’s case, that 

risk has exploded into a reality. 

Arizona also relies on dictum in Guajardo-Palma v. Martinson, 622 F.3d 

801 (7th Cir. 2010), which allowed limited access to the contents of incoming legal 

mail for security reasons.  See Ariz. Br. at 12.  In Guajardo-Palma, the court said 

that a prison employee opening an incoming envelope, “to protect the prison’s 

interest in security,” “will have to glance at the content to verify its bona fides.”  

Id. at 805.  But none of the letters at issue there were from the prisoner’s lawyer.  

Id. at 806.  And even if legitimate, a quick glance at incoming mail to confirm it is 

from an attorney and does not contain contraband is far different from reading the 

letter (the practice of which the Seventh Circuit agreed would be an offense against 

constitutional principles of due process, id. at 805).  As the Sixth Circuit has 

observed, “it is difficult to understand why prison officials would ever have to read 

an inmate’s legal mail in search of such ‘contraband.’” Reneer v. Sewell, 975 F.2d 

258, 260 (6th Cir. 1992) (emphasis in original). 
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Moreover, the Seventh Circuit highlighted that none of the letters in 

Guajardo-Palma were “outgoing mail.”  Guajardo-Palma, 622 F.3d at 806.  

Significantly, Mr. Nordstrom’s letter to his attorney was outgoing legal mail. 

In its response brief, Arizona ignores the Supreme Court’s admonition that 

prison security concerns about outgoing mail are of a “categorically lesser 

magnitude.”  See Thornburgh v. Abbott, 490 U.S. 401, 413 (1989).  As this Court 

has long held, “[w]hen a prison regulation affects outgoing mail as opposed to 

incoming mail, there must be a ‘closer fit between the regulation and the purpose it 

serves.’”  Witherow, 52 F.3d at 265 (quoting Thornburg, 490 U.S. at 412). 

A prison regulation of outgoing mail is justified only if it (1) “further[s] an 

important or substantial governmental interest unrelated to the suppression of 

expression,” and (2) is “no greater than is necessary or essential” to protect the 

governmental interest involved.  Procunier v. Martinez, 416 U.S. 396, 413 (1974), 

overruled on other grounds by Thornburgh v. Abbott, supra.  “Procunier is 

controlling law in the Ninth Circuit and elsewhere as applied to claims involving 

outgoing prisoner mail.”  Barrett v. Belleque, 544 F.3d 1060, 1062 (9th Cir. 2008). 

Before this Court, Arizona still offers no specific rationale for its policy of 

reading legal mail, much less one that could be sustained under the standard for 

outgoing mail.  See Watson v. Cain, 846 F. Supp. 621, 630-31 (N.D. Ill. 1993) 

(emphasizing that a prisoner’s letters to attorneys “were outgoing legal mail” and 
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ruling that the contents of “‘outgoing mail cannot, except on the most speculative 

theory, damage the security interests of jail administration’” and that “‘it must be 

assumed’” that outgoing mail to “‘licensed attorneys’” containing contraband or 

information about illegal activities would be properly treated by the recipients 

(quoting Taylor v. Sterrett, 532 F.2d 462, 474 (5th Cir. 1976)). 

B. This Court Has Not Approved Invasion into the Confidentiality of 

Prisoner Mail to Attorneys, Much Less Allowed for Reading of 

Attorney-Client Legal Mail  

The State of Arizona asserts that “[t]his Court has twice construed prisoners’ 

constitutional rights concerning outgoing legal mail in scenarios analogous here.”  

Ariz. Br. at 14.  In fact, neither of the cases cited by Arizona involved interference 

with a prisoner’s correspondence with his attorney, much less the reading of such 

confidential attorney-client correspondence: 

First, in Royse v. Superior Court, 779 F.2d 573 (9th Cir. 1986), this Court 

upheld a requirement that mail sent to judges and court personnel be inspected for 

contraband in the presence of inmates.  Id. at 574.  The Court said that it was not 

deciding whether reading such mail would violate constitutional rights, because the 

prisoner had not raised that issue before the District Court.  Id. at 575.  Moreover, 

the Court noted the prisoner had not presented “any evidence that any mail to an 

attorney has been affected by the contraband inspection.”  Id. at 574. 
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Second, in Witherow v. Paff, 52 F.3d 264 (9th Cir. 1995), this Court upheld 

a prison regulation permitting a “cursory visual inspection” of the contents of mail 

being sent to public officials to check for “offensive or dangerous materials.”  Id. 

at 265-66.  The policy “specifically requires that the officer not read ‘any portion 

of the contents,’” and the prisoner’s “declaration does not allege that officials have 

actually read of any his mail.”  Id. at 266.  Instead, “at most either the prisoner or 

the officer removes and shakes the contents of the envelope, and [] at no time does 

the officer read the mail.”  Id.  None of the correspondence in Witherow was 

addressed to the prisoner’s attorney.  See id. at 265-66. 

IV. Because the ADC by Regulation Directs Prisoners to Use Legal Mail 

and Because Alternative Means of Communication are Burdensome and 

Ineffective for Many Purposes, the ADC Policy Allowing Reading of 

Legal Mail Cannot Stand 

Even though the ADC may not respect the confidentiality of legal mail, the 

State of Arizona now suggests that prisoners have readily-available and effective 

alternative means for confidential communication with their lawyers, namely 

telephone calls and meetings at the prison.  See Ariz. Br. at 5-6. 

This new argument is contradicted by the ADC’s own published regulation 

which instructs prisoners to rely on the mail as the primary means of 

communicating with their lawyers.  The ADC regulation specifically directs that 

“[i]nmates shall communicate legal matters through the mail whenever possible.”  
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ADC Order 902.12(1.1) (2013).  The ADC cannot now pretend that effective 

alternative means are readily available and thereby shift attention away from its 

extraordinary position that its officers may read confidential legal mail. 

 Because of significant burdens on attorneys and extremely restrictive prison 

rules for contacts with death row prisoners, alternative means of communication 

with Arizona inmates are difficult or impossible to timely arrange and not effective 

for every necessary purpose — even if confidentiality were strictly observed.  See 

Ariz. Capital Representation Project Amicus Br. at 10-11. 

Inmates must request legal phone calls twenty-four (24) hours in advance, 

which will be approved only “when it is reasonable and necessary to do so.”  ADC 

Order 902.12(1.2, 1.4).  Calls may not exceed thirty (30) minutes unless additional 

time is allowed “at the discretion of the Deputy Warden.”  ADC Order 

902.12(1.2.1).  And, of course, legal documents, drafts of pleadings, motions and 

briefs, and written comments on drafts cannot be shared by telephone. 

For a legal visit to a prisoner in the general population, an attorney 

ordinarily must provide notice at least forty-eight (48) hours before the desired 

meeting time.  See ADC Order 902.13(1.1.2).  But for those on death row, legal 

visits must be scheduled weeks or months in advance.  Ariz. Capital 

Representation Project Amicus Br. at 10-11.  Moreover, the ADC policy does not 
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permit inmates to schedule legal visits, so inmates must wait for their attorneys to 

initiate the meeting.  ADC Order 902.13(1.1.2).   

 As but one example, current appellate counsel for Mr. Nordstrom could not 

afford to accept the pro bono appointment from this Court if we had to make 

numerous trips to Arizona to share and evaluate each appellate document received 

and drafted.  See also Equal Justice Initiative Amicus Br. at 3, 15-16 (explaining 

the “unbearable” burden on law school clinics, pro bono attorneys, and non-profit 

organizations in meeting legal needs of prisoners “without the aid of confidential 

communications through written correspondence with clients”). 

Even aside from travel burdens and unreimbursed expenses, the substantial 

lead time necessary to schedule a meeting with an Arizona death row prisoner 

would make it impossible for pro bono appellate counsel to share documents and 

drafts, receive comments, and still adhere to the briefing schedule.  Legal mail is 

essential to exchange documents and drafts with Mr. Nordstrom and timely receive 

his feedback, thereby upholding our ethical duty to regularly inform and consult 

with our client.  See also Yale Ethics Bureau Amicus Br. at 9-11. 

Finally, we are perplexed by the ADC’s dubious promise of confidentiality 

only in these special settings, which pose greater burdens and security risks for 

prison staff, while insisting on the right to intrude into the content of outgoing legal 

mail, which is comparatively innocuous.  After all, if confidentiality truly were 
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guaranteed, meetings and telephone calls pose at least as much risk of transmitting 

whatever it is that the ADC vaguely wishes to intercept by its policy of reading 

outgoing legal mail.  As the Eleventh Circuit held in Al-Amin, 511 F.3d at 1333, a 

prisoner’s “use of the mail to communicate confidentially with attorneys about his 

cases is not inconsistent with his prisoner status or with legitimate penological 

objectives, but promotes the state’s interest in institutional order and security.” 

V. Mr. Nordstrom’s Request for Prospective Relief is Modest, Asking Only 

That the ADC Do What Nearly Every Other State is Already Doing — 

Stop Reading Prisoner Legal Mail 

The State of Arizona also contends that Mr. Nordstrom seeks a broad, new 

injunctive remedy that offends principles of judicial restraint.  See Ariz. Br. at 1-2, 

18.  The prospective relief that Mr. Nordstrom seeks is modest.  He does not insist 

that prison officials stop inspecting outgoing legal mail.  While noting that the 

federal Bureau of Prisons and many states permit outgoing legal mail to be sealed 

by the prisoner, Opening Br. at 44, Mr. Nordstrom does not quibble with a physical 

inspection inside the legal mail envelope for contraband.  Mr. Nordstrom requests 

only that prison officials stop reading his legal mail.   

The question on this appeal is whether prison officials may read the contents 

of a prisoner’s outgoing legal mail to his attorney, especially for the stated purpose 

of supposedly verifying that the substantive contents are sufficiently legal in 

nature.  In keeping with that narrow and specific question, Mr. Nordstrom asks for 
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a remedy targeted to the forbidden conduct of reading legal mail, without 

questioning other security measures, including physical inspection.  See Clement v. 

Cal. Dept. of Corrections, 364 F.3d 1148, 1153 (9th Cir. 2004) (“The injunction 

does not require court supervision, enjoins only enforcement of the 

unconstitutional policy and does not interfere with prison mail security 

measures.”). 

 The federal Bureau of Prisons and thirty-seven (37) state correctional 

departments expressly prohibit the reading of outgoing legal mail, at least in the 

absence of probable cause to believe that the mail contains contraband or threatens 

institutional security.  Opening Br. at 43.  Only two states affirmatively authorize 

prison officials to read outgoing legal mail.  Opening Br. at 45. 

Consider the two states with the largest prison populations in the nation:  

Texas and California.  In the Texas correctional system, inmates may send legal 

mail “sealed and uninspected,” and “[n]o correspondence from an offender to any 

legal correspondent may be opened or read.”  Texas Dept. of Criminal Justice, 

Offender Orientation Handbook at 85 (2004).  California takes precautionary 

measures to ensure that mail is not read when inspected.  Prison staff must 

“remove the contents of the envelope upside down . . . and shake them to ensure 

there is no prohibited material.”  Cal. Code of Reg., Title 15, Div. 3, Ch. 1, Subch. 

2, Art. 4 § 3142(d) (2013).  The California regulation instructs prison staff to 
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remove the contents of legal mail envelopes upside down “to prevent reading of 

the contents.”  Id. (emphasis added). 

In sum, by requesting injunctive relief here, Mr. Nordstrom only asks that 

Arizona be required to do what nearly every other state is already doing. 

 

CONCLUSION 

For the foregoing reasons and those stated in the opening brief, plaintiff-

appellant Scott D. Nordstrom asks this Court to reverse the District Court’s 

judgment of dismissal and remand the case for further proceedings. 
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