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INTRODUCTION
The Fair Credit Reporting Act (FCRA), 15 U.S.C. §§ 1681 et seq., 
grants consumers express civil remedies in court against credit- 
affording persons who do not comply with consumer protections, 
such as taking measures to guard against identity theft. The FCRA 
arguably does not provide directly for suit against the United  
States (although the statute does define “person” to include  
“government”).

When a federal statute (such as the FCRA) creates monetary  
remedies and provides for suit against offending persons or  
entities, but may not unequivocally authorize suit against the 
federal government, then the statute is amenable to two conflicting 
interpretations:

First, the statute might be read as creating its own specific, self-
contained, and exclusive remedial regime, thus precluding any 
suit against the United States, absent an express waiver of federal 
sovereign immunity in that statute itself.

Second, the Tucker Act, 28 U.S.C. §§ 1346(a)(2), 1491(a)(1), which 
generally authorizes claims for money against the United States, 
might supply an independent and general waiver of sovereign im-
munity that extends to suits against the federal government under 
another substantive statute that grants a money remedy against 
offending persons or entities.

ISSUE
Does the Little Tucker Act, 28 U.S.C. § 1346(a)(2), waive the  
sovereign immunity of the United States with respect to actions  
for damages under the Fair Credit Reporting Act, 15 U.S.C. §§ 1681 
et seq.?

fACTS
The respondent, James X. Bormes, is an attorney who filed a lawsuit 
on behalf of a client in the United States District Court for the 
Northern District of Illinois. To pay the filing fee, Bormes used the 
online pay.gov system used by many federal agencies for processing 
credit and debit card transactions. After using his personal credit 
card, Bormes alleges that the on-screen and email confirmations 
that he received included the expiration date of his credit card.

To guard against identity theft, the Fair Credit Reporting Act (FCRA) 
prohibits a “person that accepts credit cards or debit cards for the 
transaction of business” from “print[ing] more than the last 5 digits 
of the card number or the expiration date upon any receipt provided 
to the cardholder at the point of the sale or transaction.”  
15 U.S.C. § 1681c(g)(1).

Bormes filed a putative class action in the Northern District of  
Illinois, alleging that the government’s transaction-processing 
system violated the FCRA and seeking damages against the United 
States under the civil remedies provisions of the FCRA.

Concluding that the United States had not waived sovereign im-
munity through unequivocal language in the FCRA, the Northern 
District of Illinois dismissed the lawsuit. Bormes v. United States, 
638 F. Supp. 2d 958 (N.D. Ill. 2009). The District Court did not ad-
dress whether another statute, such as the Tucker Act, could provide 
the necessary waiver of federal sovereign immunity.

Bormes appealed to the United States Court of Appeals for the 
Federal Circuit, asserting that jurisdiction in the Northern District 
of Illinois had been based not only on the FCRA but also on the Little 
Tucker Act, 28 U.S.C. § 1346(a)(2). When a district court has juris-
diction based in part on the Little Tucker Act, the Federal Circuit 
has exclusive appellate jurisdiction under 28 U.S.C. § 1295(a)(2). 
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Arguing that jurisdiction in the district court over any action under 
the FCRA would be based only on that statute’s own jurisdictional 
provision, the federal government moved to transfer the appeal to 
the regional Court of Appeals (the Seventh Circuit). The Federal 
Circuit denied the motion to transfer.

On the merits, the Federal Circuit reversed the district court,  
finding that the Tucker Act provided an independent basis for  
maintaining Bormes’s action seeking money damages for the  
government’s alleged violation of the FCRA. Bormes v. United States, 
626 F.3d 574 (Fed. Cir. 2010). Even if the FCRA does not itself equiv-
ocally waive federal sovereign immunity (a question that the court 
declined to resolve), the Federal Circuit ruled that the Little Tucker 
Act and the Tucker Act supplied the necessary waiver. The Federal 
Circuit relied on the Supreme Court’s holding that the Tucker Act 
authorizes recovery whenever a rights-creating statute “can fairly be 
interpreted as mandating compensation by the Federal Government 
for the damage sustained.” United States v. White Mountain Apache 
Tribe, 537 U.S. 465 (2003). In holding that “a fair interpretation of 
the FCRA mandates money damages from the federal government,” 
the Federal Circuit emphasized that the FCRA defines “person” as 
including “any … government,” 15 U.S.C. § 1681a(b). 

After the Federal Circuit denied a petition for rehearing, and the 
chief justice of the United States twice extended the time for filing a 
petition, the United States filed a petition for a writ of certiorari on 
August 12, 2011. The Supreme Court granted the petition on  
January 13, 2012. 

CASE ANALYSIS
By no means is the United States an ordinary party in court. The 
federal government enjoys certain privileges and protections and is 
the beneficiary of certain rules peculiar to the governmental party. 
In particular, the concept of “sovereign immunity”—that is, the 
immunity of the federal government from suit without its express 
permission—is always the starting point, and sometimes the end-
ing point, of any civil litigation involving the United States.

For a plaintiff to bring a civil lawsuit against the United States there 
must be: (1) subject matter jurisdiction in federal court, (2) a statu-
tory waiver of federal sovereign immunity, and (3) a substantive 
cause of action. Some statutes supply all three elements, but many 
provide only one or two of those elements.

For example, the Administrative Procedure Act (APA) expressly 
waives the sovereign immunity of the United States and also cre-
ates a substantive right of action for judicial review of final agency 
action. 5 U.S.C. §§ 702, 704. However, the APA does not provide 
an independent grant of subject matter jurisdiction to the federal 
courts. See Califano v. Sanders, 430 U.S. 99 (1977). When a claim 
falls inside the scope of the APA’s limited waiver of federal sovereign 
immunity, then the general federal question jurisdictional statute, 
28 U.S.C. § 1331, typically confers jurisdiction on the district court.

As another example, the Federal Tort Claims Act (FTCA) confers 
subject matter jurisdiction on the district court and waives sover-
eign immunity for tort-based claims against the United States. 28 
U.S.C. §§ 1346(b)(1), 2674. However, the FTCA does not create a 
new substantive cause of action but rather adopts the law of “the 

place where the act or omission” giving rise to the claim occurred, 
that is, state law. 

As the Bormes case reaches the Supreme Court, the primary focus 
is on the required element of a statutory waiver of federal sover-
eign immunity. More specifically, the question on which the Court 
granted review is whether the essential waiver may be found in the 
Tucker Act.

The Bormes case implicates the subject matter jurisdiction element 
as well. First, the “Big” Tucker Act confers exclusive trial jurisdic-
tion over claims for more than $10,000 to the United States Court 
of Federal Claims, while the FCRA grants jurisdiction regardless of 
amount in controversy to the district court. The government points 
to these separate jurisdictional directions as further evidence 
that the Tucker Act and the FCRA are irreconcilable. Second, if 
the Tucker Act is held inapplicable to the Bormes claim, then any 
remand by the Supreme Court to resolve lingering issues in the case 
presumably would go to the regional court of appeals rather than 
to the Federal Circuit. The Federal Circuit’s appellate jurisdiction 
was derived from the purported Little Tucker Act jurisdiction of the 
district court.

The Tucker Act and Non-Tort Money Claims Against the United States
Enacted shortly after the Civil War, the Tucker Act was one of the 
first statutes permitting suit against the United States. The Tucker 
Act is both a jurisdictional statute and a waiver of federal sovereign 
immunity. The act authorizes monetary claims “founded either upon 
the Constitution, or any Act of Congress, or any regulation of an 
executive department, or upon any express or implied contract with 
the United States, or for liquidated or unliquidated damages in cas-
es not sounding in tort.” 28 U.S.C. §§ 1346(a)(2), 1491(a)(1). Trial 
court jurisdiction over “Big” Tucker Act claims against the United 
States is assigned to the United States Court of Federal Claims. The 
district court retains concurrent jurisdiction over claims for $10,000 
or less under what is commonly known as the “Little” Tucker Act.

Importantly, the Tucker Act itself creates no substantive rights. The 
Tucker Act opens the courthouse doors, but claimants must find 
another vehicle to carry them through those doors. By the terms 
of the Tucker Act, the claimant must look to other federal statutes 
or administrative regulations to find a cause of action. The most 
frequently contested question under the act is whether that other 
source of law is sufficiently clear in stating that money is the 
expected remedy for a violation. To use the term of art in Tucker Act 
case law, the question is whether the substantive statute or regula-
tion is “money-mandating” in nature.

The Fair Credit Reporting Act
The Fair Credit Reporting Act (FCRA), 15 U.S.C. §§ 1681 et seq., was 
enacted “to promote efficiency in the Nation’s banking system and 
to protect consumer privacy.” TRW, Inc. v. Andrews, 534 U.S. 19, 23 
(2001). In 2003, the FCRA was amended to extend greater privacy 
protection to consumers and to require those processing financial 
transactions to take steps to avoid identity theft.

The FCRA directs that receipts for consumer’s financial transactions 
not improperly display a credit card’s full number or the expiration 
date. The FCRA further provides that “[a]ny person who willfully 
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fails to comply with any requirement … is liable to that consumer” 
for “[a]ny actual damages sustained by the consumer as a result 
of the failure or damages of not less than $100 and not more than 
$1,000,” along with potential punitive damages and attorney’s fees. 
15 U.S.C. § 1681n. The statute defines “person” to mean “any indi-
vidual, partnership, corporation, trust, estate, cooperative, associa-
tion, government or governmental subdivision or agency, or other 
entity. Id. § 1681a(b) (emphasis added).

Option 1: Reading Statutes with Judicial Remedy Provisions  
as Outside the Scope of the Tucker Act
The government asks the Supreme Court to draw a categorical line 
between the types of substantive or rights-creating statutes that 
come within the general waiver of sovereign immunity in the Tucker 
Act and those types of native-remedial statutes that fall outside of 
the Tucker Act waiver (and thus must contain their own explicit 
immunity waiver language to afford a remedy in court against the 
United States).

The government would define the category of rights-creating stat-
utes within the scope of the Tucker Act to be limited to those that 
mandate money compensation by the United States but say nothing 
about judicial remedies to enforce the compensatory right. Into this 
Tucker Act category, the government would place those rights-creat-
ing enactments that traditionally make up a significant part of the 
docket of the Court of Federal Claims, such as statutes governing 
government contracts, military employment claims, and Indian trust 
obligations. See Litigation With The Federal Government § 4.02(a)
(4), at 232-36 (ALI-ABA, 4th ed., 2006); Richard H. Seamon, The 
Provenance of the Federal Courts Improvement Act of 1982, 71 Geo. 
Wash. L. Rev. 543, 548-49 (2003).

By contrast, the government argues, when a statute includes its own 
provisions for recourse to the courts, then it should be read inde-
pendently of the Tucker Act for separate evidence of the necessary 
waiver of federal sovereign immunity. If the specific statute does not 
contain sufficiently explicit language authorizing a suit against the 
United States, then the United States retains sovereign immunity.

By the government’s analysis, because the specific statute itself 
provides for jurisdiction in federal court and authorizes civil suit 
against those who violate its consumer protection directives, the 
FCRA falls into this latter category and stands outside the scope of 
the Tucker Act.

Option 2: Reading the Tucker Act as Supplying a Waiver of Sovereign 
Immunity for FCRA Claims
Bormes, the respondent before the Supreme Court and plaintiff 
below, argues that the Tucker Act should be accepted on its plain 
terms as a general and self-standing waiver of sovereign immunity 
that may be invoked whenever another statute creates a right to a 
monetary remedy against the United States. The Tucker Act’s literal 
language applies to “any Act of Congress,” without excluding those 
statutes that provide for civil remedies in court.

When a statute creates a right to compensation against the govern-
ment, Bormes contends the Tucker Act then is available to supply 
the requisite waiver of federal sovereign immunity. The rights-
creating statute need not contain its own explicit consent to suit 
against the United States. The Tucker Act serves that purpose.

In United States v. White Mountain Apache Tribe, 537 U.S. 465 
(2003), the Supreme Court explained that, although an unequivocal 
waiver of sovereign immunity is a predicate to any suit against the 
United States, the Tucker Act operates to provide such consent. Be-
cause the Tucker Act does not create a cause of action, the plaintiff 
must premise the substantive right on a statute or regulation that 
“can fairly be interpreted as mandating compensation by the Federal 
Government for the damage sustained.” The pertinent statute or 
regulation need only “be reasonably amenable to the reading that it 
mandates a right of recovery in damages”; that is, “a fair inference 
will do.” 

Applying these general principles to this case, Bormes argues that 
the FCRA plainly creates money-mandating rights by expressly pro-
viding for an award of damages against those who violate consumer 
protections and by generally defining “persons” subject to the act to 
include “governments.” Accordingly, regardless of whether the FCRA 
itself contains a sufficiently explicit waiver of sovereign immunity, 
the Tucker Act supplies the necessary consent to suit against the 
United States, concludes Bormes.

Option 3: Evaluating Whether the FCRA Provides a Comprehensive 
and Exclusive Remedial Regime
In previous decisions, relied heavily on by the government, the 
Supreme Court has found certain other federal statutes authorizing 
remedies in court against the federal government to be comprehen-
sive and exclusive, thus precluding potential claimants from resort-
ing to alternative judicial remedies under the Tucker Act.

In Brown v. General Services Administration, 425 U.S. 820 (1976), 
the Court held that Title VII of the Civil Rights Act had become a 
comprehensive statutory regime for employment discrimination 
claims by federal employees, replacing earlier and doubtful litigation 
avenues, such as the Tucker Act. When acting in 1972 to bring the 
federal government as an employer under Title VII, 42 U.S.C.  
§ 2000e–16(a), Congress believed it was providing the only effective 
means for judicial relief. Congress thereby intended “to create an 
exclusive, pre-emptive administrative and judicial scheme for the 
redress of federal employment discrimination.” 

In United States v. Fausto, 484 U.S. 439 (1988), the Supreme Court 
held that the Civil Service Reform Act (CSRA), 5 U.S.C. §§ 1101 et 
seq., provides the sole avenue for judicial review of adverse person-
nel decisions against federal civilian employees, precluding alterna-
tive relief through a claim for backpay under the Tucker Act. Viewing 
the CSRA as a comprehensive and integrated personnel scheme that 
was intended to replace the haphazard preexisting arrangements for 
administrative appeal and judicial review of personnel actions, the 
Court ruled that the omission of a judicial remedy for a particular 
class of employees under the CSRA constituted a deliberate denial of 
that remedy. 

Like Title VII and the CSRA, the government describes the FCRA as 
creating a self-contained and exclusive remedial scheme. Bormes 
responds that the FCRA does not impliedly repeal the Tucker Act, 
which remains available to supplement the FCRA’s remedial provi-
sions against the United States.

The FCRA not only creates a cause of action to “enforce any liabil-
ity” for violation of its consumer protection provisions, but grants 
jurisdiction to “any appropriate United States district court, without 
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regard to the amount in controversy, or in any other court of compe-
tent jurisdiction.” 15 U.S.C. § 1691p. Because the Little Tucker Act 
restricts claims in District Court to those not exceeding $10,000, the 
government further argues that the FCRA and the Tucker Act conflict 
and cannot be read together. Bormes argues that the jurisdictional 
provisions can be reconciled because the Court of Federal Claims is 
a “court of competent jurisdiction” within the meaning of the FCRA 
and thus available for claims above $10,000.

(Bormes does not appear to press the novel jurisdictional approach 
taken by the Seventh Circuit in its since-vacated panel decision in 
Talley v. U.S. Department of Agriculture, 595 F.3d 754 (7th Cir. 2010), 
vacated on reh’g en banc, No. 09-2123, 2010 WL 5887796 (7th Cir. 
Oct. 1, 2010).The Seventh Circuit panel held that a plaintiff may 
borrow the Tucker Act’s waiver of sovereign immunity so that the 
claim under the FCRA can proceed, while bypassing the Tucker Act’s 
jurisdictional provision to rely instead on the general federal ques-
tion jurisdiction statute, 28 U.S.C. § 1331. However, as the govern-
ment states, the Tucker Act is an integrated whole, combining the 
waiver of sovereign immunity with a grant of limited jurisdiction 
to the district court and broader jurisdiction to the Court of Federal 
Claims. See United States v. Park Place Assocs., Ltd., 563 F.3d 907 
(9th Cir. 2009) (saying that the Tucker Act “is a package deal—the 
waiver of sovereign immunity is coextensive with the jurisdiction 
the statute confers”.)

The FCRA also provides that a liability claim must be brought within 
“2 years after the date of discovery by the plaintiff of the violation 
that is the basis for such liability,” but not more than “5 years after 
the date on which the violation that is the basis for such liability 
occurs.15 U.S.C. § 1691p. The Tucker Act extends a six-year statute 
of limitations. 28 U.S.C. § 2401(a). The government contends that 
the shorter limitations period for the FCRA precludes resort to the 
Tucker Act. Bormes argues that the Tucker Act’s six-year statute of 
limitations is a default provision, which is superseded by the more 
specific FCRA limitations rule.

As an important part of its argument that the FCRA is irreconcilable 
with the Tucker Act remedy, the government invokes the Tucker Act 
language excluding claims “sounding in tort.” 28 U.S.C. §§ 1346(a)
(2), 1491(a)(1). Because the FCRA imposes liability for “willful” 
and “negligent” failures to comply with the requirements of the stat-
ute, 15 U.S.C. § 1681n, 1681o, the government argues that the FCRA 
liability provision sound in tort and fall outside of the limited waiver 
of sovereign immunity in the Tucker Act. The government relies on 
the historical definition of tort as “a legal wrong committed upon the 
person or property independent of contract.” Black’s Law Dictionary 
1178 (1st ed. 1891). (In its reply brief, the government appears to go 
a step beyond seeking broad exclusion of tort-sounding or tortlike 
claims to suggest that the Tucker Act applies narrowly to claims that 
have a contractual liability element—which would exclude a host 
of statute-based claims traditionally heard under the Tucker Act, 
notably including military employment claims.)

Bormes argues that the “not sounding in tort” language in the 
Tucker Act should be read to modify only the last class of claims 
“for liquidated or unliquidated damages.” Thus, he contends, the 
Tucker Act broadly waives sovereign immunity for claims under “any 
Act of Congress,” regardless of whether the claim sounds in tort. 
In any event, Bormes argues, the exclusion from the Tucker Act of 

claims sounding in tort applies only to those wrongs recognized as 
torts at common law. As did the Federal Circuit, Bormes argues that 
the term “tort” does not extend to statutory consumer protection 
standards that may adopt tortlike standards.

SIGNIfICANCE
As is so often true of the cases that rise to the Supreme Court, the 
legal or doctrinal significance of the Bormes case depends less on 
the outcome than on what the Court says and whether the Court 
rules broadly or narrowly. The practical significance of the Bormes 
case is grounded in the nature of the claim presented, that is, 
whether the United States government will henceforth be liable 
under the Fair Credit Reporting Act, which in turn could result in a 
substantial rise in FCRA litigation and financial awards against the 
federal government.

In terms of legal theory and the evolution of legal doctrine, Bormes’s 
primary significance lies in the concept of federal sovereign im-
munity and the construction of statutory waivers of sovereign 
immunity. As the Supreme Court framed the statutory interpretation 
question in Bowen v. City of New York, 476 U.S. 467 (1986), on the 
one hand, when Congress places “a condition on the waiver of sov-
ereign immunity,” the statutory limits “must be strictly construed.” 
On the other hand, “in construing the statute [the Court] must 
be careful not to ‘assume the authority to narrow the waiver that 
Congress intended,’ or construe the waiver ‘unduly restrictively.’” 
(quoting United States v. Kubrick, 444 U.S. 111 (1979), and Block v. 
North Dakota, 461 U.S. 273 (1983).)

Although the Supreme Court’s federal sovereign immunity prec-
edents have not all pointed in the same direction, the Court appears 
to be moving toward an approach that, “while carefully protecting 
governmental policymaking prerogatives when considering the na-
ture and extent of liability by the government, upholds the statutory 
promise of an individual judicial remedy for official wrongdoing. An 
early jaundiced judicial attitude has resolved into a greater respect 
for the legislative pledge of relief to those harmed by their govern-
ment.” Gregory C. Sisk, The Continuing Drift of Federal Sovereign 
Immunity Jurisprudence, 50 Wm. & Mary L. Rev. 517 (2008).

In recent decades, the Court has tended to focus stricter scrutiny on 
the core questions of the very existence and basic scope of a statu-
tory consent to suit. As the Supreme Court stated in Lane v. Pena, 
518 U.S. 187 (1996), “a waiver of the Government’s sovereign im-
munity will be strictly construed, in terms of its scope, in favor of the 
sovereign” (emphasis added). By contrast, when looking at other 
statutory standards, limitations, exceptions, and procedures in a 
statutory waiver of sovereign immunity, the Court has not mechani-
cally applied a strict construction rule and instead applies traditional 
tools of statutory interpretation. See, e.g., White Mountain Apache, 
537 U.S. 472 (holding that the showing necessary to establish a 
substantive right to money relief in a statute-based Tucker Act claim 
is “demonstrably lower than the standard for the initial waiver of 
sovereign immunity”); Dolan v. U.S. Postal Service, 546 U.S. 481 
(2006) (finding the principle of strict construction in favor of the 
sovereign “unhelpful” for interpretation of exceptions to the Federal 
Tort Claims Act).

In the end, however, the Supreme Court’s ruling in Bormes is likely 
to have limited significance for sovereign immunity theory. First, 
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even in an era of greater judicial respect for statutory waivers of sov-
ereign immunity, the Court has retained a strict construction rule 
for the initial determination of the existence and the central scope 
of a waiver of sovereign immunity. The presumption that a statu-
tory waiver is narrow in scope is at its strongest when the matter at 
issue is the theory of liability (the cause of action) or the availabil-
ity of a particular remedy (money, interest, specific performance, 
declaratory judgment, injunction, etc.).

For those reasons, even if the Court accepts the government’s 
invitation to strictly limit the scope of the Tucker Act to statutes that 
create monetary obligations by the federal government without any 
provision on judicial remedy, the ruling would go to the basic param-
eters of the Tucker Act. The ruling should not undermine the Court’s 
prior rulings that, applying the statute within its general scope, the 
Tucker Act does not require strict construction of the rights-creating 
statutory and regulatory language that arguably create a cause of 
action for money.

Second, if the Court does rule that the Tucker Act may not be used 
as a vehicle for FCRA claims against the federal government, there 
are ample narrow grounds for reaching that conclusion that do not 
require any pronouncement on the scope of the Tucker Act. The 
Court could find that the comprehensive scheme and more specific 
judicial remedy provisions of the FRCA suggest that it was intended 
to be exclusive. In the Fausto and Brown cases, the Court ruled that 
the Civil Service Reform Act and Title VII created exclusive remedial 
regimes for civil employment and employment discrimination claims 
against the federal government. In neither case did the Supreme 
Court constrain the scope of the Tucker Act or speak generally to the 
nature of the Tucker Act waiver of sovereign immunity.

In terms of practical consequence, if the Court finds a waiver of 
sovereign immunity in the Tucker Act for claims under the FCRA, 

we may anticipate a substantial rise in FCRA litigation in the federal 
courts and expanded liability of the federal government for failures 
to comply with the statute. The United States is the nation’s largest 
creditor, lender, and employer, meaning that FCRA claims could 
arise from millions of financial transactions and credit checks.

If the Court concludes that the United States has not waived 
sovereign immunity for FRCA claims under the Tucker Act—and no 
waiver is found in the FCRA itself—then individuals harmed by the 
government’s failure to protect consumer privacy will be left without 
a remedy for the wrongful acts of the government. In the latter 
event, however, Congress would remain fully empowered to expand 
the remedies under the FCRA to explicitly permit suit against the 
federal government.
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